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vs. 


1. A condition of a policy against incumbrances is waived where the assured 
informed the company’s agent of such incumbrances, and the agent 
wrote the application, which stated that there were no incumbrances, 
and the assured signed it as his request, and the agent stated in the ap- 
plication that he had inspected the property, and recommended the risk 
as free from all moral or financial hazard, and was satisfied that the an- 
swers were correct. 


2. Under Rev. St. Wis., § 1977, providing that whoever solicits insurance in 
behalf of any insurance company, or transmits an application to or a 
policy to or from the company, or receives any premium, or assists there- 
in, or in transacting any business for the company, must be deemed an 
agent for certain purposes, the agent is authorized to waive any answers 
or stipulations as to the condition of the property or existence of incum- 
brances, though the policy provides that the company shall not be bound 
by any act or statement made to or by the agent, unless inserted therein, 
and the company cannot allege that by the terms of the contract the 
agent was not authorized to make contracts or issue policies, but was 
authorized merely to receive and forward applications. 

3. Where a letter by the general agent of the company to the husband of the 
assured, written after being informed of the existence of incumbrances, 


* Decision rendered, April 25, 1889.—From Northwestern Reporter, 
VoL. XVIII.- 37. 
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recognizes the policy as subsisting, and invites proofs of loss, which are 
furnished accordingly, the company is estopped from asserting the orig- 
inal invalidity of the policy by reason of such incumbrances. 

4. An attempted restriction of the power of the company or its general offi- 
cers or agents, acting within the scope of their general authority, subse- 
quently to modify the contract, except by a written waiver in express 
terms, signed by the president or secretary, is ineffectual, especially in 
the case of a foreign company. 


5. In an action on the policy, the admission of evidence of the amount of 
clothing usually possessed by Belgian families, such evidence relating to 
the standing and condition of a class of persons to which plaintiff belongs, 
and to a matter on which the evidence is undisputed, is not material 
error, 


6. Where defendant’s agent believed the loss to have resulted from the inten- 
tional misconduct of plaintiff or some of her family, and the defense was 
based in part thereon, and the jury found that such was not the fact, and 
that the proofs of loss were made in good faith, the judgment should not 
be disturbed for mere technical exceptions, not affecting defendant’s sub- 
stantial rights. 


This action is for loss by fire upon a policy of insurance executed 
January 11, 1887, and insuring the property described for five 
years from that date in the aggregate sum of $3,600, being upon a 
dwelling-house, and barn, and the property in and about the same. 
The fire occurred about 1 o’clock on the morning of August 19, 
1887, and the amount of the property destroyed is alleged to have 
been in the aggregate $3,906.18, and judgment was demanded for 
$3,225.66, with interest from the time of the fire. The answer, in 
effect, charged that the fire and damages were caused by the willful 
act and procurement of the plaintiff; also several forfeitures under 
the policy, the failure to make proofs as required, and attempts to 
defraud and deceive the defendant in pretended proofs furnished, 
and consequent forfeitures; and that no recovery could be had un- 
der the policy. The policy contained the following provisions : 
“ Reference is made to application under policy 150,994, which is a 
part of this policy.” ‘In case the interest of the assured in said 
property is not the sole, absolute, and unincumbered ownership 
thereof, both at law and in equity, this company shall not be liable 
to pay to the assured by virtue of this policy any sum exceeding 
the actual cash value of the interest of the assured at the time of 
the loss, after deducting from the actual cash value of said prop- 
erty the amount and value of all outstanding rights, interests, and 
incumbrances thereon.” “By the acceptance of this policy, the 
assured covenants that the application herefor shall be and form a 
part hereof, and a warranty by the assured; and the company shall 
not be bound by any act or statement made to or by any agent, un- 
less inserted in this contract.” “Ifthe property, or any part 
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thereof, shall be sold, conveyed, incumbered by mortgage or other- 
wise, or any change take place in the title, use, occupation, or pos- 
session thereof whatever, or if foreclosure proceedings shall be com- 
menced, or if the interest of the assured in said property, or any 
part thereof, now is or shall become any other or less than hereon, 
or if the buildings, or either of them, stand on leased ground, or 
land of which the assured has nut a perfect title, or if this policy 
shall be assigned without written consent hereon, then, and in every 
such case, this policy shall be absolutely void.” ‘“ Any fraud or at- 
tempt to defraud or deceive on the part of the assured, and any 
misrepresentation in the proofs or examination as to loss or dam- 
age, shall forfeit all claims under this policy.” “ All persons hay- 
ing a claim under this policy shall forthwith give written notice of 
the loss or damage, and within thirty days furnish proofs thereof, 
signed and verified by the claimants,” etc.; ‘and until such proofs,. 
plans, specifications, and certificates shall be furnished, and such 
examination had, and uward made as aforesaid, the claim shall not 
be due or payable.” “No act or omission of the company, or any 
act of its officers or agents, shall be deemed, construed, or held to 
be a waiver of a full and strict compliance with the foregoing pro- 
visions of the terms and conditions of this policy, except it be a 
waiver or extension in express terms and in writing, signed by the 
president or secretary of the company.” “This policy is accepted 
upon the foregoing agreements, covenants and conditions.” On the 
back of the policy is indorsed: “Elie Martin, Agent, Green Bay, 
Wis.” On the back of the policy (Exhibit A) is a partly written 
and partly printed copy of an application for insurance, filled out 
by the defendant from the original application, in which appears, in 
the body thereof, the following question, “(5) Is your property 
above described [the property specified in the policy] incumbered, 
by what, and to what amount, and to whom ?” and the following an- 
swer thereto: “(5) No.” This application also provides: “ If appli- 
cant is a married woman, her husband must sign application with 
her.” At the end of said application is the following: “The fore- 
going is my own statement, and isa correct description of the prop- 
erty to be assured, on which insurance will be predicated. I 
hereby agree that the above-described property, during the con- 
tinuance of the policy to be issued on this application, shall be and 
remain in all respects as above set forth, and that the foregoing 
shall be deemed and taken to be promissory warranties during the 
entire life of said policy.” Exhibit T. Policy of insurance issued 
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by defendant to plaintiff pursuant to original application, and dated 
December 3, 1886, is the policy No. 150,994, mentioned in Exhibit 
A, and is the first of the two policies issued by defendant to plain- 
tiff, and was surrendered when Exhibit A was issued. Upon the 
trial the jury returned a special verdict to the effect that the de- 
fendant waived the provisions of the policy requiring proofs of loss 
to be furnished within thirty days; that the plaintiff informed the 
defendant’s soliciting agent, Elie Martin, at or before the time 
when the policy in question was issued, what mortgages were on 
the land upon which the insured building stood, and Martin in- 
formed the defendant before September 14, 1887, what mortgages 
were on said land; that the fire was not caused by the willful act, 
consent, or procurement of the plaintiff; that the plaintiff did not 
in her proofs of loss, willfully and intentionally, and with intent to 
deceive or defraud the defendant, represent that she was the owner 
of any property destroyed by the fire, which did not in fact belong 
to her, nor that the value or quantity of any property so destroyed 
or injured by the fire was greater than it actually was in fact; that 
the dwelling-house was wholly destroyed by fire; that the horses 
mentioned in the chattel mortgage given to secure the purchase 
price of the binder were the property of the plaintiff at the time 
of the fire; that the value of the personal property destroyed by the 
fire was $1,970.66; that the plaintiff informed the defendant’s so- 
liciting agent (Martin) at the time he took her application for in- 
surance, of the chattel mortgage for $130 on the horses. Upon the 
record, files, and special verdict the court thereupon ordered judg- 
ment in favor of the plaintiff, and aguinst the defendant, for $3,- 
144.21, with interest from December 15, 1887, and judgment was 
thereupon entered accordingly for $3,272.59. From that judgment 
the defendant brings this appeal. 


Vroman & Satz, for Appellant. 

JouN H. Brennan, M. T. Parker, and Grorce G. Greene, for Re- 
spondent. 

Cassopay, J. (after stating the facts as above. ) 

It appears from the undisputed evidence, November 20, 1886, the 
defendant’s local soliciting agent, residing at Green Bay, (Elie Mar- 
tin) called at the plaintiff's residence, and solicited insurance on 
her farm buildings and personal property; that such insurance was 
then and there agreed upon; that the plaintiff and her husband 
then and there signed the application therefor mentioned above, 
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and the same was thereupon forwarded to the defendant’s home of- 
fice; that December 3, 1886, a policy (No. 150,994), running for five 
years, was issued to the plaintiff; that such policy was precisely 
like the one of which the substance is set forth above, except as to 
the dates, amount, and some new items; that a copy of such appli- 
cation was printed and written on the back of that policy; that the 
plaintiff held that policy until December 27, 1886, when she re- 
quested such soliciting agent to increase the amount of insurance 
upon the house and barn and sundry articles of personal property 
in the aggregate amount of $1,000, which was done by sending 
such policy to said home office, and receiving therefrom, in lieu 
thereof, another policy, the material portions of which are given 
above; and that the same was issued January 11, 1887, upon such 
former application. At the time of such application for such in- 
crease there were two mortgages upon the land upon which the 
buildings were situated,—one of $100, to Denio, and the other of 
$155, to Francois, and also a chattel mortgage of $130, upon some 
of the personal property insured, but which last mortgage was paid 
before the fire. 

1. It is urged that the policy in question was void in its incep- 
tion under one of the conditions thereof quoted above, by reason 
of the existence of such unpaid mortgages upon the property at 
the time of such application, and the issuance of the policy, con- 
trary to the representations and warranties contained in such appli- 
cation. The jury found, as a matter of fact, that the plaintiff in- . 
formed the defendant’s soliciting agent of the existence of each of 
those mortgages at or before the time when the policy in question 
was issued. There is evidence to support such finding. In fact, it 
appears that the plaintiff is ignorant in such matters, and that such 
agent visited the premises, made out the application, and wrote the 
plaintiff's answers therein, and then she signed it at his request. 
He also stated on the back of the application, in effect, that he had 
lately inspected the property insured personally; that he fully rec- 
ommended the risk, as free from all moral or financial hazard; and 
that he was satisfied that the answers and values given therein were 
correct. It is claimed that such action of the agent, with knowl- 
edge of the existence of the mortgages, was binding upon the de- 
fendant, and a waiver of such condition of the policy against such 
incumbrances. Such seems to be substantially the rule frequently 
sanctioned by this court in respect to agents authorized to take 
such risks : Miner vs. Insurance Co., 27 Wis., 693; McBride vs. In- 
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surance Co., 30 Wis., 567; Wright vs. Insurance Co., 36 Wis., 522; 
Mechler vs. Insurance Co., 38 Wis., 665. 

2. It is claimed by the learned counsel for the defendant, how- 
ever, that such written policy and application were conclusive upon 
the plaintiff, and hence that such parol evidence was improperly 
admitted. This is upon the theory that, by accepting the policy 
with a copy of such application, the assured became bound by the 
two together, as constituting the written contract, by the terms of 
which the company was not to “ be bound by any act or statement 
made to or by any agent, unless inserted in the contract.” More- 
over, it is claimed that by the terms of the contract such soliciting 
agent was never authorized to make contracts of insurance, nor to 
issue policies, but merely to receive applications and forward them 
to the company. But, under our statute, whoever solicits insurance 
on behalf of any insurance company, or transmits an application to 
such company, or a policy to or from such corporation, or collects 
or receives any premium for insurance, or in any manner aids or 
assists in doing either, or in transacting any business for such com- 
pany, must be deemed and held to be an agent of such corporation, 
to all intents and purposes, in each of the several things mentioned. 
Section 1977; Hankins vs. Insurance Co., 70 Wis., 4, 35 N. W. Rep., 
34. The local agent here having performed those several acts in 
behalf of the company, and with its authority, the latter cannot dis- 
claim his agency in the doing of anything necessarily implied in 
the specific acts thus authorized. Id. We must therefore hold 
that the local agent, under the authority given and the statute 
cited, had the implied authority to waive any answers in the appli- 
cation or stipulation in the policy as to the then condition of the 
property, or the existence of the mortgages, and by accepting the 
premium and issuing the policy the company ratified such waiver, 
and estopped itself from disclaiming such agency. It is wholly un- 
like the attempt of such local agent without authority to waive 
conditions in a policy subsequently to the time when the contract of 
insurance has become complete and binding upon both parties, as 
in Hankins vs. Insurance Co., supra. In other words, under our 
statute, an insurance company cannot, through the aid of a local 
agent, secure a contract of insurance, and the premium therefor, 
and at the same time disclaim the authority of such agent to waive 
stipulations in such contract respecting the then existing conditions 
of or incumbrances upon the property insured to the knowledge of 
such agent. 
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3. Besides, the jury found that defendant was informed by its lo- 
cal agent before September 14, 1887, of the existence of the mort- 
gages upon the land; that is to say, its general agent was so in- 
formed. The evidence seems to be sufficient to support such 
finding. With such knowledge of the existence of the mortgages, 
the general agent of the company on the day last named wrote th 
plaintiff's husband in answer toa letter from him, mailed a “a 
before, in relation to the loss in question, and proofs of the same, 
recognizing the policy as a subsisting contract, and, in effect, invit- 
ing proofs of loss as therein required. This being so, and the 
plaintiff having in pursuance of such invitation furnished such 
proofs; the defendant is estopped from claiming that such contract 
was void in its inception by reason of the existence of such mort- 
gages : Cannon vs. Insurance Co., 53 Wis., 585, 11 N. W. Rep., 11; 
Gas Light Co. vs. Insurance Co., 71 Wis., 458, 37 N. W. Rep., 819; 
Hollis vs. Insurance Co., 21 N. W. Rep., 776; Wilson vs. Insurance 
Ass’n, 30 N. W. Rep, 401; Carrigan vs. Insurance Co., 53 Vt., 418. 

4. It is claimed that the plaintiff cannot recover in this action by 
reason of her failure to furnish proofs of loss within the thirty 
days named in the policy. It is admitted that August 23, 1887, 
the defendant’s local agent wrote its general agent, in effect inform- 
ing him of a heavy loss under the policy in question by reason of a 
fire having occurred at 1 o’clock in the morning of August 19, 1887, 
whereby the plaintiff claimed everything was lost, even to one team 
of horses; that another agent at Green Bay had been after the 
plaintiff, soliciting the collection of her claim, etc.; that she was 
just going to the office of such other agent to make her proof when 
he met her, and informed her that he would notify the company at 
once, etc., upon which she withdrew her case from the hands of 
such other agent; that he suggested therein the propriety of send- 
ing a shrewd adjuster to attend to the loss at once, and before the 
getting of advice from the usual run of lawyers in such cases, and 
before manufactured proof should be made; that September 7, 
1887, the plaintiff's husband wrote and sent to the company a list 
of the items she claims to have lost by the fire, August 18, 1887; 
and that, in answer to that letter, the general agent replied, in ef- 
fect, that his information was that the fire was of a different date, 
and suggested, among other things, how the proofs should be made, 
if she had sustained such loss. The trial court submitted to the 
jury the question whether the general agent did not know that such 
list was intended by the plaintiff as proofs of loss, and whether 
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such general agent did not intend and expect that such answer 
would come to her attention, and induce her to make proofs, and 
send them forward, knowing at the same time that the time remain- 
ing of such thirty days was so short that, in the ordinary course of 
business, it was impossible for her to get them around in that 
time, and whether he did not thereby intend to waive the furnish- 
ing of such proofs in the exact time required by the policy; and 
also whether the defendant waived the furnishing of such proofs 
within the time required, by the conduct mentioned of the defend- 
ant’s local agent, with the knowledge and approval of such general 
agent. The jury found that the defendant did so waive such re- 
quirement of proofs of such loss within the thirty days named. The 
contention is that, under one clause of the policy quoted above, 
there could be no such waiver by any officer or agent of the company, 
because no such “ waiver or extension in express terms and in writ- 
ing, signed by the president or secretary of the company,” as 
therein provided, was evermade. The court instructed the jury, in 
effect, that the local agent had no such authority, and that any ac- 
tion by him in that regard, without the knowledge or approval of 
somebody higherlin authority, would be ineffectual as against it. 
This is within the ruling in Hantins vs. Insurance Co., supra. 
But the clause of the policy referred to is claimed to be broad 
enough to include the general agent, and in fact every officer and 
agent of the company, except the president and secretary,—and 
even them, unless the act be in express terms, and in writing, 
signed by one of them. We must hold, however, that such at- 
tempted restrictions upon the power of the company or its general 
officers or agents, acting within the scope of their general authority, 
to subsequently modify the contract and bind the company in a 
manner contrary to such previous conditions in the policy, are in- 
effectual. Especially is this true in respect to a foreign insurance 
company, whose officers are practically inaccessible to the assured. 
These views are in harmony with the repeated rulings of this 
court: Gans vs. Insurance Co., 43 Wis., 108; Insurance Co. vs. Gal- 
latin, 48 Wis., 36, 3 N. W. Rep., 772; Shafer vs. Insurance Co., 53 
Wis., 361, 10 N. W. Rep., 381. The same principle has been sanc- 
tioned in well-considered opinions of other courts: Lamberton vs. 
Insurance Co. (Minn.), 39 N. W. Rep., 76; Willcuts vs. Insurance 
Co., 81 Ind., 308; Steen vs. Insurance Co., 89 N. Y., 326; Richmond 
vs. Insurance Co., 79 N. Y., 230; Railroad Co. vs. Insurance Co., 
105 Mass., 507; Insurance Co. vs. Green, 57 Ga., 469; Insurance 
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Co. vs. Earle, 33 Mich., 143. In the language of the Minnesota 
court in the case cited, “a contracting party cannot so tie his 
own hands, so restrict his own legal capacity for future action, that 
he has not the power, even with the assent of the other party, to 
bind or obligate himself by his further action or agreement, con- 
trary to the terms of the written contract.” Of course an insur- 
ance company, and especially a foreign insurance company, in 
making contracts of insurance, and adjusting, settling, and paying 
losses, must act through its agents, if at all. To hold that, in such 
negotiations between such general agents and the assured, the 
latter is bound, but that in the same transaction the company, the 
agents’ principal, cannot be bound, by reason of having incapaci- 
tated himself and them by previous stipulations from agreeing to 
anything contrary to the conditions contained in the original con- 
tract, is, under most policies, in effect, to hold that there is no mut- 
uality in such contracts, and that the powers of such general 
agents are limited to the obtaining of premiums, and then defeating 
the enforcement of the policies upon which they were paid. 

5. Upon the record in this case we do not think there was any 
error, at least, no material error, in allowing testimony as to the 
amount of clothing generally possessed by Belgian families. It re- 
lated to the standing and condition of a class of persons of which 
the plaintiff was one, and really as to a matter upon which the evi- 
dence was undisputed. Under the circumstances, we do not think 
the jury could have been misled by it. Many of the exceptions are 
extremely technical in their nature. The defendant's agents mani- 
festly believed that the loss was the result of intentional miscon- 
duct of the plaintiff or some of her family. The defense was in 
part upon that ground. With such belief, the defendant prop- 
arly sought to avail itself of any and all supposed available 
exceptions. But the case having been fairly tried, and the jury 
having found, in effect, that the fire was not caused by any willful 
uct, consent, or procurement of the plaintiff, and that the proofs of 
loss were made in good faith, such findings must be received by this 
court as verities in the case. These questions, going to the merits, 
thus determined, the judgment should not be disturbed by reason 
of mere technical exceptions, not affecting the substantial rights of 
the defendant. The judgment of the circuit court is affirmed. 





SUPREME COURT OF MONTANA. 


SAVILLE 
vs. 
ETNA INS. CO.* 


Where the insured in his proofs prorated the loss between the defendant 
company and other insurers, and it was settled on that basis, he could 
not afterwards recover an additional sum on the ground of a mistake as 
to the validity of other insurance, 


Another policy stipulating to be void in case of other insurance, is only void- 
able at the election of the insurer, and is valid other insurance within 
the meaning of the first policy. 

Lippe, J. 

In August, 1885, the plaintiff insured his building for $1,500 in 
the Agricultural Insurance Company,, of San Francisco, Cal., and 
received a policy containing the condition that it should be null 
and void in event of other insurance being effected on the same 
property, without the written consent of the home office being first 
obtained. Being desirous of obtaining other insurance upon his 
property, and having obtained the written consent of the local 
agent of the Agricultural Company, the plaintiff, in October follow- 
ing, took out two policies for $1,000 each on the same property,— 
one in the defendant company, and the other in the London & Lap- 
cashire Fire Insurance Company. In January of the next year, and 
without obtaining the consent of the Agricultural Company, the 
plaintiff increased his insurance on the same property by taking two 
policies from the defendant and the London & Lancashire, each for 
$1,000; thus making his total insurance amount to $5,500. The 
two policies issued by the defendant contained the condition that 
in event of any other insurance upon the same. property, whether 
issued prior or subsequent to the date of the defendant’s policies, 
the insured shall be entitled to recover of the company no greater 
proportion of the loss sustained than the sum hereby insured bears 


* Decision rendered, February 2, 1889. 
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to the whole amount insured thereon. There was also an agree- 
ment that the loss should be estimated at the actual cash value of 
the property at the time of destruction, and the further condition 
that the policy should be null and void in case of overvaluation. 
Other conditions and agreements, usually contained in such con- 
tracts, are found in the policy, but we deem it unnecessary to men- 
tion them, inasmuch as they do not come within the issues to be 
examined and decided. 

When the building was destroyed, in the month of February, 
1886, the plaintiff, in compliance with the rules of the company, 
made out written proofs of his loss, under oath, for each policy. 
These proofs were accepted by the company,—the actual cash value 
of the property being therein ascertained to be $3,810.50; and in 
-each statement of his loss the plaintiff set forth “that in addition to 
the sum insured by said policy on the said property, there was 
other insurance made thereon to the amount of $4,500, as particu- 
larly specified in schedule A, hereto attached.” The schedule re- 
ferred to set forth the dates and amounts of the various policies,— 
five in number,—and the particular sums due thereon; to wit, by 
the two policies of the Aitna Insurance Company, two by the Lon- 
don & Lancashire Company, and one by the Agricultural Insurance 
Company. The loss—$3,810.50—was apportioned by him among 
the above companies in the following proportion ; $1,385.04 to be 
paid by the Aitna, $1,381.65 by the London & Lancashire, and $1,- 
039.25 by the Agricultural. There is no dispute that this adjust- 
ment was accepted by the defendant, and the amount therein 
agreed upon was paid over to the plaintiff. On the 22d of Febru- 
ary, 1886, the policies were surrendered, and a receipt in full for all 
demands arising thereunder was duly executed and delivered to 
the company. It was some time after this adjustment that the 
plaintiff made demand on the Agricultural Insurance Company for 
its payment of its proportion of the loss, but was promptly informed 
by the officers thereof that the company repudiates any liability un- 
der its policy on account of other insurance having been obtained 
upon the same property without the written. consent of the com- 
pany. No other effort, it seems, was made to collect this policy 
from the Agricultural Insurance Company; and it appears to be 
conceded that the policy was all regular upon its face, and that the 
company might repudiate any liability thereunder for the reasons 
assigned by its officers. When this condition of things dawned 
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upon the plaintiff, he instituted the present suit, making the adjust- 
ment under the accepted proof of loss—$3,810.50--the basis of his 
action. The suit is not upon the insurance policies, but is dis- 
tinctly stated to be upon the ascertained and agreed value of the 
property insured. No mention is made in the complaint of any 
policy having issued by other companies than those of the defendant 
and the London & Lancashire Insurance Company, between 
whom the loss is divided in equal portions. A credit is given the 
defendant for the amount heretofore paid, and a judgment is 
prayed for $519.60, being the sum necessary to make one-half of the 
whole loss. It is well to remark that the complaint contains no al- 
legation of any error or fraud having been practiced upon the in- 
sured in the settlement and adjustment heretofore referred to. 

For answer to this complaint the defendant set up the acceptance 
of the proof of loss, the condition in the policy limiting their lia- 
bility to their proportion of the loss divided among the three com- 
panies; the adjustment thereunder; the payment and receipt in 
full, according to the terms of the contract; and the nullity of the 
policies by reason of the overvaluation of the insured property. 
The replication of the plaintiff is a complete admission of all these 
facts; but he seeks to avoid them by alleging that there was error 
in the adjustment, for the reason that, both plaintiff and defendant 
were mistaken as to the validity of the policy in the Agricultural 
Insurance Company at the time they apportioned the loss between 
the three companies. 

At the trial the plaintiff established ell the facts which went to 
show the adjustment, and introduced some evidence, over the ob- 
jection of the defendant, going to prove that after the adjustment 
the Agricultural Insurance Company repudiated any liability under 
their policy for the reason heretofore stated, and that both parties 
were mistaken, believing this policy to have been valid and subsist- 
ing at the time of settlement. When the plaintiff rested his case, 
the defendant moved the court for a judgment of nonsuit, and upon 
its denial proceeded with the trial of the cause, which resulted in a 
judgment for the plaintiff. From an order denying their motion 
for a new trial, as well as from the judgment, the defendant ap- 
peals. 

Several grounds are relied on to reverse the ruling of the court, 
but we do not deem it necessary to consider more than one of them, 
to wit, the error in denying the motion for the nonsuit. In this 
connection the evidence which the plaintiff introduced to sustain 
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his case showed an adjustment between the parties, which could not 
be disturbed without allegations and proof of error or fraud ; and, 
furthermore, that by the terms and conditions of the policies the 
plaintiff could not recover of the defendant any more than their pro- 
portion of the loss divided among the three companies. It is too 
well settled for comment that the plaintiff had his option of two ac- 
tions,—one upon the policies, the other upon the adjustment. The 
adjustment of the loss, accompanied by a promise to pay, creates a 
new liability, and may be made, as in this instance, the basis of a 
suit at law : 2 Wood, Ins., 1,049, and authorities there cited. The 
effects of an adjustment and payment thereunder, when the amount 
of the loss is much less than that insured, and is accompanied, as 
in this instance, by abandonment of the demands or rights of the 
company, which exist under the terms of the policy, to have it de- 
clared null in event of overvaluation, has all the essential elements 
of a compromise, or accord and satisfaction, as defined by Mr. 
Story in his work on Contracts (vol. 2, § 1354); and 2 Wood, Ins., 
§ 482. We are not to be understood as denying the right to avoid 
a contract for error or fraud; but when a loss has been adjusted, 
and the demands paid in full, the adjustment cannot be attacked in 
a collateral way: Potter vs. Insurance Co., 63 Me., 440. Nor do we 
intend to deny to the plaintiff his right to institute a suit upon the 
policies, thus leaving to the defendant its right to avoid the de- 
mands, by pleading the adjustment and conditions of the policy, 
and giving the plaintiff the right to show mistake or fraud as to the 
adjustment. 

But in the case under consideration, the plaintiff, after making 
the loss agreed on in the adjustment a basis for his suit, seeks to 
avoid the effect of the defenses arising therefrom by alleging error 
in the settlement. The two positions are clearly inconsistent, as 
well as contradictory; for, until set aside by proper suit, the exe- 
cuted adjustment must remain the law between the parties. And 
just here it is well to remember that in the plaintiffs proofs of loss 
he rated the insurance policies which existed upon the property, and 
prorated the loss among the companies; so that when the defend- 
ant accepted the proofs he did so with reference to the amount de- 
manded of him. Non constat that he would have either accepted 
the proofs of loss, or waived his rights to have the nullity of the 
contract declared on account of overvaluation, if his liability had 
not been fixed by the insured, as set forth in his proofs. There 
never was any promise on the part of the defendant to pay the loss 
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at $3,810.50, except as set forth and demanded in the accompanying 
schedule marked “ A,” and referred to in the proof of loss. 

This view of the rights and liabilities of the parties is most equit- 
able. Nor can it be doubted that the insurance company is now 
bound by the terms of the adjustment, and could not recover back 
the money paid, and avoid the policies, except upon allegations and 
proof of fraud in making the adjustment. When the plaintiff had 
rested his case, he had proved the loss of the property, its insur- 
ance in the three companies, the present cash value of the property, 
his adjustment of the loss between himself and the defendant, and 
the payment of the amount claimed as due thereunder; and any ev- 
idence which had been introduced tending to show error in the ad- 
justment was inadmissible under the allegations in the complaint, 
and the objections thereto should have been sustained. There can 
be no doubt that as between the plaintiff and the defendant, the 
contract existed to prorate the loss among the companies inter- 
ested in the risk. At the time the policies were taken out in the 
JEtna and the London & Lancashire, the defendant, as well as the 
plaintiff, believed that he had insurance in the Agricultural Insur- 
ance Company to the extent of $1,500, and. indeed, such was the 
case. It was never the intention of the plaintiff that the defendant 
should be bound, or of the defendant to bind itself, for more than 
its proportion of the loss, divided among the three companies. 
That this was the view of the parties at that time, and that it so re- 
mained fixed in their minds up to and at the date of the settlement, 
is manifest; for in the plaintiff’s schedule he makes the statement 
that he has other insurance in the Agricultural Insurance Company 
to the extent of $1,500, and figures out the proportion of the loss 
which each company is to pay him. This is the construction which 
the parties have placed upon their contract, and should not be 
disturbed by the courts. When we consider the course of the 
plaintiff in adjusting his loss and settling with the defendant, it 
clearly indicates that he never contemplated that the defendant 
owed him more than was paid under the adjustment; and therefore 
that his demands in the present suit were the result of an after- 
thought, originating from the refusa! of the Agricultural Insurance 
Company to acknowledge their liability under the contract. 

It will be remembered that the policy of the Aina contained a 
proviso that in case of any other insurance on the same property, 
prior or subsequent to the date of their policy, the loss was to be 
prorated; while the Agricultural policy contained a condition that. 
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it should be void in the event of other insurance being obtained on 
the property, without obtaining the consent of the company. An 
important question to determine is whether the Agricultural policy 
is other insurance, within the meaning of such contracts; for, if it. 
is, then the plaintiff cannot recover, because, according to his own 
proof, the contract has been completely executed by the defendant. 
in paying over its proportion of the loss. These insurance policies, 
which provide for the nullity of contracts in event of other insur- 
ance being effected on the same property without the assent of the 
company, have never been held to be absolutely null, when the con- 
tract was all regular upon its face, but merely voidable at the op- 
tion of the insurer. The object of such clauses in an insurance pol- 
icy is to prevent overinsurance, and the consequent temptation to 
burn, or lessen the precautions against fire. However, we have 
nothing to do with the policy or reason for such a condition, but 
only with the contract when so written. In event of other insur- 
ance, is such a contract a nullity, or is it merely voidable? On re- 
flection we have decided to follow the view of the Supreme Court of 
the United States in the case of Carpenter vs. Insurance Co., 16 
Pet., 508. The case has been much criticised, and in some of the 
states the rule laid down has not been accepted; but we have no 
hesitation in following a decision from such an eminent court and 
jurist. For in speaking of policies containing such conditions, Mr. 
Justice Story says: “It is not true that because a policy is pro- 
cured by misrepresentation of material facts it is therefore to be 
treated in the sense of the law as utterly void ab initio. It is 
merely voidable, and may be avoided by the underwriters upon due 
proof of the facts; but until so avoided, it must be treated for all 
practical purposes as a subsisting policy.” Continuing, he says: 
“But the question is not how the policy may now be treated by the. 
parties, but how was it treated by them at the time when the policy 
declared on was made.” And this doctrine is followed by the Su- 
preme Court of New York in the case of Bigler vs. Insurance Co..,. 
22 N. Y., 402. 

We reach the conclusion that the policy in the Agricultural In- 
surance Company, valid upon its face, and in the hands of the in- 
sured at the time of the loss, was not null and void, but merely 
voidable, at the option of the company; and to all intents and pur- 
poses it was to be treated as “other insurance,” within the meaning 
of the clause in the defendant’s policies, which provides that the 
company’s liability should be in the proportion which the sum 
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insured bore to the whole amount insured thereon. And aside from 
the contract, this is the general rule governing the settlement of a 
loss covered by several policies in different companies. See 2 
Wood, Ins., § 476. If the plaintiff has suffered a loss, he has no 
one to blame but himself; for he believed at the time of taking out 
his policies in the defendant’s company that he had a valid policy 
in the Agricultural Insurance Company, and he was of the same 
opinion, together with the defendant, when he made his proof of 
loss, and adjusted the matter with them. 

The motion for a nonsuit should have been sustained; and the 
judgment of the lower court must therefore be reversed, and the 
cause remanded for that purpose, respondent paying costs of this 
appeal. 

McConnell, C. J., and Bach, J., concur. 


SUPREME COURT OF INDIANA. 


PHENIX INS. CO. 
vs. 


PLEASANT PICKEL.* 


An averment that the barn and contents, specifically enumerating them, were 
destroyed by fire without his fault is a sufficient averment of occupancy. 
A further averment that the property was that of the plaintiff on his 
property, and that he was damaged thereby, and had performed all the 
terms of the contract, sufficiently states a cause of action. 

It is sufficient to show the fulfillment of the conditions of recovery, the 
burden of proving untruthfulness of the representations is on the de- 
fendant. 


Where property is so situated that the risk on one specific item in the policy 
affects the others, the contract is entire, but where it does not so affect 
the others the contract isseparable. A policy on a barn and on a house 
standing apart from it is separable. 


The word incumbrance ina policy has no reference to an involuntary lien 
effected by the law. 


Valuations are largely matters of opinion, and to avoid a policy must be 
fraudulently excessive. 


J. McCaze & Son, for Appellant. 
Cuttup, Saaw & Kessineer, for Appellee. 


* Decision rendered, May 27, 1889. 
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Correy, J. 

This was an action by the appellant against the appellee, 
brought in the Knox Circuit Court to review a judgment. The 
court sustained a demurrer to the complaint, and the appellant 
assigns for error this ruling of the circuit court. A complete 
transcript of the judgment sought to be reviewed is filed, with 
complaint, and it is alleged that said judgment is erroneous in the 
following particulars, viz.: (1) That the court erred in sustaining 
the demurrer of the then plaintiff to the second paragraph of the 
answer of the then defendant; (2) that the court erred in sus- 
taining the demurrer of the then plaintiff to the 3d paragraph of 
the answer of the then defendant; (3) that the court erred in sus- 
’ taining the demurrer of the then plaintiff to the 7th paragraph of 
the answer of the then defendant; (4) that said court erred in 
awarding the open and close of the case to the then plaintiff; (5) 
error in overruling the motion for a new trial; (9) error of the 
court in overruling the motion in arrest of judgment; (12) error of 
the court in not sustaining the demurrer filed to the answer back to 
the complaint. It is urged by the appellant, under the ninth and 
twelfth assignments of error, that the complaint in the original 
cause was bad. The action was prosecuted on a policy of insur- 
ance issued by the appellant to the appellee, whereby the appellee 
was insured against loss or damage by fire on the property de 
scribed in the policy. There was no demurrer to the’ complaint, 
and the question of its sufficiency is sought to be raised in the 
action for a review of the judgment based thereon. It is con- 
tended by the appellant that to make the complaint good the 
appellee should have averred that the property, during the exist- 
ence of the policy, never became vacant, and that it was occupied 
at the time it was destroyed by fire; that the appellee had an in- 
surable interest; that the warranties contained in the application 
for the policy were true; and that the property had not been used 
for any purpose prohibited by the policy. The policy of insurance 
in suit covers several separate buildings, a barn, farming imple- 
ments, hay, grain, stock, etc., and it is averred in the complaint 
that on the 29th day of December, 1885, said barn and the farm- 
ing implements, hay, grain, stock, etc., covered by said policy, and 
in said barn at the time, were destroyed by fire, without the fauit 
of the assured. It thus sufficiently appears by the complaint that 
said building was occupied at the time of its destruction. It also 


averred that the property insured was the appellees property at 
Vou. X VILL.—38. 
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the time said policy was issued, that it was on his premises in said 
barn at the time it was destroyed by fire, and that the appellee 
was damaged the value thereof. It is also alleged in the complaint 
that the appellee performed all the terms of said contract of in- 
surance on his part. We are therefore of the opinion that the com- 
plaint is sufficient to withstand the attack now made upon it, and 
that it states a cause of action against the appellant: Insurance 
Co. vs. Duke, 75 Ind., 585; Section 370, Rev. St., 1881; Mason vs. 
Seitz, 36 Ind., 516; Bertelson vs. Bower, 81 Ind., 512; Insurance 
Co. vs. Kittles, id., 96; Board, ete. vs. Hammond, 83 Ind., 453; 
Lowry vs. Megee, 52 Ind., 107. Where a policy of insurance con- 
tains conditions and warranties like those contained in this policy 
it is sufficient for the plaintiff to show fulfillment of the condi- 
tions of recovery, which are made such by the contract itself. 
The burden is then upon the defendant to set forth and prove the 
untruthfulness of the representations, it there are any such, upon 
which it relies. The plaintiff need not aver the truth of statements 
contained in the application, nor the performance or non-perform- 
ance of conditions subsequent, nor negative prohibited acts: May 
Ins. Secs. 183, 590; Insurance Co. vs. Hazlett, 105 Ind., 212, 4 N. E. 
Rep., 582. 

It is next urged that the court erred in sustaining a demurrer 
to the second, third, and seventh paragraph of the answer of the 
appellant to the original complaint. The second paragraph of the 
answer avers that the policy of insurance in suit was issued upon a 
written application of the plaintiff to the defendant therefor, a copy 
of which application is filed with the answer; that in said applica- 
tion the plaintiff stated that dwelling-house No. 1 embraced in 
said application and policy was only twelve years old, which state- 
ment he warranted to be true in said application, whereas in truth 
and in fact said dwelling No. 1 was then and there older than that; 
to wit, fifteen years old, whereby said plaintiff broke said warranty, 
and said policy became void, The third paragraph alleges that the 
policy in suit was issued on the written application of the plaintiff; 
that in said application the plaintiff stated that dwelling No. 1 was 
in good condition, whereas in truth and fact the said house was in 
a very bad condition, there being openings in the wall so large that 
a cat could easily go in and out through such openings at pleasure. 
The house was an old, dilapidated log-hut, in bad fix generally, and 
thereby said warranty was and is broken, and said policy void. 
The seventh paragraph of the answer averred that after the execu- 





188y. | Phenix Ins. Co. vs, Pickel. 595 


tion of said policy there was a judgment recovered against the 
plaintiff by Hubbard for $286.87 by the consideration of the Knox 
Circuit Court, and the same became a lien upon the land whereon 
the property insured was situate, which is a breach of the cove- 
nant against incumbrances, and which makes the policy void by its 
own provisions. The provisions of the policy of insurance material 
to the inquiry here are as follows:— 

By this policy of insurance the Phenix Insurance Company of Brooklyn, 
New York, in consideration of dollars, cash, and the payment at matur- 
ity of $31 for which the insured hereinafter named has executed a certain 
promissory note or obligation of even date herewith, and payable on the 
Ist day of December, 1885, do insure Pleasant Pickel, Esq., against loss or dam- 
age by fire or lightning to the amount of $900, as follows: $300 on one-story 
board roof log and frame building, occupied by assured as a dwelling; $100 
on household furniture, etc., $100 on one-story board roof log and frame barn; 
$50 on hay in barn; $400 on reapers, mowers, etc., $200 on grain in granaries 
or barn, ete., $200 on horses, mules, etc., $50 on hay in stack, etc., $200 on 
board roof frame smoke house, etc. o 

Now, if this is to be construed as a joint and entire insurance of the 
different articles above enumerated, then the court erred in sustain- 
ing the demurrer to the second and third puragraphs of the answer, 
but, if it is to be regarded as several insurance of said items, 
then the court did not err, for it will be observed that there is no 
averment in these answers that there was any breach of warranty 
as to the barn or other property destroyed by fire. Upon this sub- 
ject there is much confusion and conflict in the authorities, many of 
them of great respectability, holding that such a policy is to be 
construed and applied as a joint insurance of the whole property 
named, while many more of equal weight and respectability hold 
that such a policy is to be construed as a several insurance of the 
different items named. Of the former class will be found: Insur- 
ance Co. vs. Rush, 44 Mich., 55, 6. N. W. Rep., 114; McGowen vs. 
Ins. Co., 54 Vt., 211; Gottsman vs. Ins. Co., 56 Pa. St., 210; 
Schumitsch vs. Ins. Co., 48 Wis., 26; Hinman vs. Ins. Co., 36 Wis., 
139; Bowman ‘vs. Ins. Co., 40 Md., 620; Lovejoy vs. Ins. Co., 45 
Me., 472; and many others which might be cited; while of the latter 
class is: Merrill vs. Ins. Co., 73 N. Y¥., 452; Trench vs. Ins. Co., 
7 Hill, 122; Koontz vs. Ins. Co., 42 Mo., 126; Loehner vs. Ins. Co., 
17 Mo., 247; Ins. Co. vs. Spankneble, 52 Il., 53; Ins. Co. vs. Walsh, 
54 Til, 164. 

In the case of Havens vs. Ins. Co. (111 Ind., 90), these conflicting 
authorities were carefully considered, and it was there held that 
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where the contract of insurance is entire and indivisible, as it was 
in that case, a breach of one of the conditions in the policy affected 
the entire insurance, but the question of the effect of the breach of 
one of the conditions of the policy, where it was several and divisi- 
ble, was left undecided. We think the true rule to be deduced 
from the authorities above cited is, that where the property is so 
situated that the risk on one item cannot be affected without affect- 
ing the risk on the other items the policy should be regarded as 
entire and indivisible, but where the property is so situated that 
the risk on each item is separate and distinct from the others, so 
that what affects the risk on one item does not affect the risk on the 
others, the policy should be regarded as several and divisible. In 
this case we are unable to see how the risk on the house named in 
the second and third paragraphs of the answer could affect the risk 
on the barn or the personal property for the destruction of which 
the suit was prosecuted. The risks on the different items of prop- 
erty named in the policy are, many of them, separate and distinct. 
It is true that the risk on the household goods in the house would 
be affected by whatever would affect the risk on the house; so the 
risk on the grain in the barn would be affected by whatever would 
affect the risk on the barn; but we think it impossible to conceive 
of how the risk on the barn would affect the risk on the house, or 
vice versa. In our opinion, the policy in suit, so far as it secured 
the appellee against loss in the destruction of the barns and the 
property contained therein, and the two houses and the household 
goods therein, is to be regarded as a several and divisible policy of 
insurance, and that the court did not error in sustaining the de- 
murrer to the seconl and third paragraphs of the answer. It is 
settled in this state that if a party, in order to procure insurance, 
warrants that his property is free from incumbrances when in truth 
and in fact it is not in that condition, such false warranty will avoid 
the policy: Leonard vs. Ins. Co., 97 Ind., 299. But in the seventh 
paragraph of the answer now under consideration it is averred that 
a judgment was recovered after the policy was executed, which be- 
came an incumbrance on the property. The condition in the policy 
is that “if the property shall hereafter become mortgaged or in- 
cumbered, etc , ete., this policy shall become null and void.” It is 
evident that the parties did not, by the use of this language, intend 
to include every incumbrance that might attach to the property. 
This court judiciously knows that a lien for taxes attaches to all 
property on the first day of April of each year, and that such lien 
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constitutes an incumbrance on the property, and yet we apprehend 
it would not be seriously contended that such lien would avoid the 
policy in suit. The answer is very indefinite and uncertain. It 
does not aver that the judgment therein named was in force at the 
time the loss occurred; whether it was voluntarily incurred, or 
whether it was set aside by the court or instantly paid by the 
assured, or still remains unpaid. If rendered against the assured 
without his consent, and paid at once, there would not be much 
justice in the contention that the policy in suit was thereby rendered 
void. The defendant is claiming a forfeiture on account of a lien 
not voluntarily placed upon the property by the assured, but one 
created by law. When a clause in a contract is susceptible of two 
constructions, one of which will support and the other defeat the 
principal obligation, the former will be preferred, for forfeitures are 
not favored in law, and the party claiming a forfeiture will not be 
permitted, upon equivocal or doubtful clause or words contained in 
his own contract, to deprive the other party of the benefit of the 
right of indemnity for which he contracted. In the case of Bailey vs. 
Ins. Co. (80 N. ¥., 21) it was held that language similar tv that used 
in this policy had no reference to incumbrance created by judgment. 
In our opinion the word “incumbrance;’ used in this policy in con- 
nection with the word “ mortgage,” has no reference to such lien as 
may be created by law, but that it has reference to such liens only 
as the assured should voluntarily place upon it. The answer, in our 
opinion, does not constitute a defense to the cause of action stated 
in the complaint. 

It is also claimed that the court erred in instructing the jury that 
the plaintiff was entitled to recover unless the defendant had proven 
at least one of its defenses by a preponderance of the evidence. 
This instruction was correct. The defendant had withdrawn the 
general denial, and, as the issues in the cause then stood, the 
plaintiff was entitled to a judgment for some amount, unless the de- 
fendant defeated his right by the establishment of at least one of 
its defenses set up in the affirmative answers. We do not think the 
instruction is susceptible of the construction which appellant seeks 
to place upon it. Other objections are urged to the instructions 
given by the court, but when construed as a whole, we think they 
fairly stated the law, as applicable to the case made by the evidence. 
If there was any matter in which the appellant deemed them not 
sufficiently specific, it should have asked to have the defect sup- 
plied. It is also claimed that the evidence in the cause conclusively 
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proved that the barn and other property covered by the policy of 
insurance was of less value than warranted. Questions of value 
must, from their nature when not applied to articles having a fixed 
market value, be to a great extent matters of mere opinion. 
When the appellant executed the policy in suit it must have known 
this fact, and must be held to have contracted with reference to it. 
It is true that there might be such a disparity between the actual 
value of the property and that given by the party seeking insur- 
ance as to indicate an intention to mislead, but this is not such a 
case. The value of the barn in controversy is greatly in excess of 
the amount for which it was insured. It is settled in this state 
that to avoid a policy of insurance on account of the breach of the 
warranty there must be a substantial breach: Cox vs. Ins. Co., 29 
Ind., 586. This is an open policy, and the appellee could, in no 
event, recover more than the actual value of the property at the 
time of its destruction. We find no error in the judgment sought 
to be reviewed for which it should be reversed. It follows that the 
Knox Circuit Court did not err in sustaining the demurrer to the 
complaint in this cause. Judgment affimed. 


a ee a 


SUPREME COURT OF INDIANA. 


PLEASANT PICKEL 
vs, 
PHENIX INS. CO.* 


Where the policy insured several detached buildings a breach of warranty 
regarding some of the insured buildings is no defense in an action to re- 
cover for others. 

Where the application is filled by the agent and the answers are truthfully 
stated to him by the insured, the company is responsible for misstate- 
ments not known to the insured. 

Questions of value are matters of opinion, and an honest overvaluation will 
not defeat a policy. 

A delay of fifty days in giving notice of loss, without any excuse, is an un- 
reasonable delay. 


Corrry, J. 
This is an action by the appellant against the appellee upon an 
insurance policy. The complaint alleges that on the 15th day of 


* Decision rendered, June 6, lssy. 
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June, 1886, the plaintiff's residence in Knox County, together with 
his household goods therein, covered by the policy in suit, was de- 
stroyed by fire. The appellee filed an answer in eleven paragraphs, 
the first being a denial. The second paragraph avers that the pol- 
icy of insurance was issued upon the written application of the ap- 
pellant. That in said application the appellant represented and 
warranted that the house named in the complaint was only twelve 
years old, when in truth and in fact it was thirty years old, by rea- 
son of which breach of warranty said policy is void. The third par- 
agraph of the answer avers that the policy in suit was issued on the 
written application of the appellant, and that in said application 
he represented and warranted that there was only an incumbrance 
of $1,000 on the land upon which the house named in the complaint 
was located, when in truth and in fact there was a mortgage on 
said land for the sum of $2,200 and $770 interest thereon, by reascn 
of which breach of warranty said policy is void. The fourth par- 
agraph avers that the policy in suit was issued upon the written 
application of the appellant, and that in said application he repre- 
sented and warranted that the house named in the complaint was 
of the then cash value of $400, when in truth and in fact it was of 
the then cash value of $250 only, by reason of which breach of war- 
ranty said policy is void. The fifth paragraph avers that the policy 
in suit was issued upon the written application of the appellant, 
and that in said application he stated and warranted that another 
dwelling-house situated on the land described in the policy was of 
the value of $300, when in truth and in fact it was of the value of 
$100 only, by reason of which breach of warranty the policy is 
void. The sixth paragraph avers that the policy in suit was issued 
upon the written application of the appellant, and that in said ap- 
plication the said appellant stated and warranted that the barn de- 
scribed in said policy of insurance was of the value of $500, when in 
truth and in fact it was of the value of $300 only, by reason of which 
breach of warranty said policy is void. The seventh paragraph 
avers that the policy in suit was issued on the written application 
of the appellant, and that in said application the appellee warranted 
and stated that the land upon which the building named in the 
complaint was located was of the value of $35 per acre, when in 
truth and in fact it was of the value of $25 only, by reason of which 
breach of warranty said policy is void. The eighth paragraph 
avers that one of the conditions of the policy in suit is that, if the 
buildings therein named shall be or become vacant during the 
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existence of the policy, the same should become void. That, in vio- 
lation of said condition, dwelling-house No. 2, named in said policy, 
did become vacant after the execution of said policy, and so re- 
mained vacant, up to the time of the destruction of the house named 
in the complaint by reason of which said policy became void. The 
ninth paragraph avers that certain personal property covered by 
the policy in suit, consisting of stock and farming implements, 
was mortgaged in violation of the conditions of said policy by rea- 
son of which said policy became void. Itis averred in the tenth 
parayraph of the answer that, in violation of the conditions of the 
policy in suit, the appellee mortgaged certain of the personal prop- 
erty insured thereby, consisting of corn and hay, by reason of which 
said policy became void. It is averred in the eleventh paragraph 
of the answer that one of the conditions of the policy in suit is 
that, if the property insured shall become mortgaged or incum- 
bered during the existence of the policy the same shall become 
void. That on the 18th day of February, 1885, one William J. 
Herbert recovered a judgment in the Knox Circuit Court, which 
became a lien on the house named in the complaint, by reason of 
which said policy became void. The appellant filed a several de- 
murrer to each of the above affirmative answers, which was sus- 
tained as to the eleventh and overruled as to the others, to which 
he excepted. The appellant then filed a reply in three paragraphs, 
the first consisting of the general denial. The court sustained a 
demurrer to the second and third paragraphs of the reply, and the 
appellant excepted. A trial of the cause resulted in a verdict and 
judgment for the appellee. 

The appellant assigns as error: (1) That the court below erred in 
overruling, separately and severally, the demurrer to each of the 
second, third, fourth, fifth, sixth, seventh, eighth, ninth, and tenth 
paragraphs of answer to the complaint. (2) That said court erred 
in sustaining the demurrer of the appellee to each of the second 
and third paragraphs of the reply to the answer. (3) That said 
court erred in overruling the motion for a new trial. The second, 
third, and fourth paragraphs of the answer aver breach of warranty 
eontained in the application for the insurance of the house named 
in the complaint. These warranties are in relation to the condition 
of the property destroyed, and, where there is a substantial breach 
of such warranty, the policy is void. The warranties affecting the 
risk on the house also affected the personal property contained 
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therein. As to the house and its contents the policy is an entirety 
and indivisible: Insurance Co. vs. Pickel (this term). 

In our opinion these answers constitute a good defense to the 
cause of action set up in the complaint. This policy was involved 
in the case of Insurance Co. vs. Pickle. In that case it was held 
that the policy was several as to the different buildings therein 
named, and that a breach of the warranty as to the one did not af- 
fect the other. The fifth, sixth, seventh, eighth, ninth, and tenth 
paragraphs of the answer aver breach of warranties and cove- 
nants having no relation to the building and its contents, for the 
destruction of which this suit is prosecuted. In our opinion these 
several answers constitute no defense to the plaintiff's complaint, 
and the circuit court therefore erred in overruling the demurrer 
thereto. The second paragraph of the reply is addressed to the 
tnird paragraph of the answer, and avers that the application 
therein set out was written on a printed blank furnished by the ap- 
pellee, which had printed questions tkereon, with blanks for an- 
swers thereto. That said application was made by him at the re- 
quest of the appellee through its general agent, S. R. Hopkins who 
took the same by reading the questions printed thereon, and writ- 
ing down the answers of the appellant thereto. That in answer to 
the questions in said application in relation to the reul estate on 
which the buildings insured are situated : “Is it incumbered in any 
way? If so, when is the mortgage due, and for how much?” the 
appellant duly answered, “Yes, there is a mortgage on it for $2,- 
200, executed to the General Life Insurance Company, of Hartford, 
Connecticut,” but the said Hopkins falsely and fraudulently, and 
for the purpose of securing his commission for procuring said con- 
tract of insurance which the appellee promised to pay him, wrote 
said answer as it appears written in said application; to wit, “ Mort- 
gaged $1,000.” That thereafter and as soon as said answers and 
questions were completed, said Hupkins read the said the same as 
if the appellant’s proper answer as above had been written therein. 
That the appellant was fifty years of age and unable to read, and, 
relying upon the promise of said agent to write his answers cor- 
rectly, and read the same correctly to him when written, which 
promise said Hopkins made to him, signed the same, after which 
said Hopkins transmitted it to appellee, who accepted it with full 
knowledge of the false and fraudulent acts of the said Hopkins as 
aforesaid, and with full knowledge thereof afterwards executed to 
the appellant the policy sued on, and received from him the 
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premium thereon; to wit, the sum of $35. That the appellee knew at 
the time it issued the policy in suit that said property was incum- 
bered by the aforesaid mortgage of $2,200, and did not rely on the 
statement and warranty contained in said application that the same 
was incumbered only to the extent of $1,000, but knowing the fact, 
issued said policy nevertheless. The third paragraph of the reply 
is addressed to the fourth, fifth, sixth and seventh paragraphs of 
the answer, and avers that, in estimating the value of the buildings 
and real estate on which they are situate in his said application, he 
answered the questions in relation thereto as set forth in each of 
said paragraphs of answer, honestly and truthfully, according to bis 
best judgment of the values of each, without any intention to de- 
ceive or defraud the appellee, but with the honest intention of in- 
forming the appellant of their true value according to his judgment. 
That the values thereto affixed by him were their true value at that 
time, according to his best judgment. That appellee accepted said 
application and issued to appellant said policy, with the understand- 
ing:and agreement that the said estimates of value were by the 
appellant founded upon his best judgment aforesaid. An agent au- 
thorized to take applications for insurance should be deemed to be 
acting within the scope of his authority when he fills up the blank 
application of insurance, and if, by his fault or negligence, it con- 
tains a misstatem>t not authorized by the instructions of the party 
who signed it, the wrong should be imputed to the company, and 
not to the assured: Rowley vs. Ins. Co., 36 N. Y., 550. And when 
the agent thus authorized by his company to take applications for 
insurance, without the knowledge of the applicant, writes false an- 
swers to questions contained in the application contrary to the di- 
rections of the applicant, who makes true answers to such questions, 
the company will be estopped by the answers thus written by its 
agent : Plumb vs. Insurance Co., 18 N. Y., 392; Insurance Co. vs. 
Wilkinson, 13 Wall, 222; Insurance Co. vs. Mahone, 21 Wall, 152; 
Insurance Co. vs. Baker, 94 U. S., 610. In this case it is averred in 
the reply, and admitted by the demurrer, that the appellant gave 
the true amount of incumbrance to the appellee’s agent; that said 
agent wrote a false answer to the question contained in the applica- 
tion relating to incumbrances; that appellant could not read; that 
the agent falsely read the application to him, having agreed to read 
it correctly; that the appellee had notice of the fraud perpetrated 
upon the appellant, and with such knowledge issued to him the pol- 
icy in suit, and accepted the premium. 
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We think that the appellee should not, under the circumstances 
set up in this reply, be permitted to assert now, for the purpose of 
avoiding the policy in suit, that the answer in said application is not 
true. In our opinion the second paragraph of the reply is good, 
and the court erred in sustaining a demurrer thereto. 

. We think the court also erred in sustaining a demurrer to the 
third paragraph of the reply. Questions of value, when apphed to 
property of the kind covered by this policy, are, from necessity, 
matters of mere opinion: Wood, Ins., 568, 569, in discussing the 
question now under consideration says: “ How is value to be de- 
termined? Is it not a matter of judgment and opinion wholly, ex- 
cept it may be, in special instances?” How is the value of real es- 
tute to be estimated ? What is the standard by which to ascertain 
the value of a building? Is it what this man or that says it is 
werth? Is it what it would cost to build another of the same style 
and material? The ascertainment of any of these facts is a mere 
matter of judgment. Has not the assured the same right to exer- 
cise his judgment, if he exercises it honestly, that his neighbors or 
the jury have? When the insurers propound this inquiry, upon 
what basis, and by what standard, is it to be presumed they expect 
the insured to estimate the value? Is it reasonable to suppose that 
they expect him to estimate the value of the materials compusing it, 
the cost of labor to build it, or rather, to give his honest judgment 
and opinion upon the question? Suppose the question in the ap- 
plication to be, “ What, in your honest judgment and opinion, is the 
value of the property? Would it not be held that, in order to 
avoid the policy, the insurer must show that the value was not 
given according to the honest judgment and opinion of the insured ? 
Most certainly. And itis difficult to conceive how the introduc- 
tion of the words ‘judgment or opinion,’ into the question can af- 
fect the rights of the parties at all, for, in nearly all instances, the 
question of values is well known to be a mere matter of opiuion. 
Particularly is this so as to buildings and real estate generally, and 
all the insurer expects, or has the right to expect, in answer to a 
question of the value thereof, is simply the honest judgment and 
opinion of the assured,” and it isabsurd to hold the assured respon- 
sible for an error of judgment honestly made, simply because his 
neighbors ditfer with him in that respect. A doctrine that held the 
insurer up to a strictly exact valuation would be extremely unjust, 
and would result in vitiating one -half the policies issued, for, under 
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the rule, the difference of one cent is as disastrous as a difference 
of a large amount. 

We are of the opinion that there may be a warranty of value, but 
such warranty amounts to nothing more than that the value stated 
is the honest judgment and opinion of the party making such valu- 
ation. From the very nature of such a warranvy it must be so un- 
derstood by the insurer when it is accepted. It follows from this 
that if the values attached to the property covered by the policy in 
suit are the results of the honest judgment and opinion of the as- 
sured there is no breach of the warranty, and the third paragraph 
of the reply is therefore good. 

The loss in this case occurred on the 15th day of June, 1886, and 
the notice of such loss was mailed to the appellee on the fourth day 
of August thereafter, a period of fifty days. The policy in suit 
contains a provision that in case of loss the insured shall forthwith 
give notice thereof to the company. After proof of mailing the no- 
tice to the appellee’s agent at Chicago, the appellant, without giving 
any excuse for the delay in mailing such notice, offered in evidence 
a copy thereof. Upon objection made by the appellee the court re- 
fused to allow such copy to be read in evidence. It is contended 
by the appellant that under the provisions of section 3770, Rev. St, 
1881, the condition in said policy is void, and that therefore the 
court erred in refusing to allow said notice to be read in evidence. 
Section 3,770, id., 1881, prohibits foreign insurance companies doing 
business in this state from inserting in their policies of insurance 
a condition requiring the insured to give notice of loss forthwith, 
or within a period of less than five days. In the case of Insurance 
Co. vs. Brim, 111 Ind., 281 (12 N. E. Rep., 315), it was held that 
where such condition was inserted the same was void, but, never- 
theless, under a policy containing such a conditicn, the assured was 
required to give notice within a reasonable time. Where the facts 
constituting diligence are in dispute, what is a reasonable time is a 
question for the jury, under proper instructions of the court; but 
where the facts are not in dispute, what constitutes a reasonable 
time is a question of law for the court. In the case of Assurauce 
Co. vs. Burwell (44 Ind., 460), it was held under the circumstances 
in that case, that six days was not a reasonable time. In the case 
of Inman vs. Ins. Co. (12 Wend., 452), thirty-eight days was held to 
be unreasonable. In Whitehurst vs. Ins. Co., 7 Jones (N. C.), 435, 
twenty days was held not to be reasonable; and in the case of 
Trask vs. Ins. Co. (29 Pa. St., 198), eleven days was held not to be 
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a reasonable time. Under these authorities we are constrained to 
hold that a delay of fifty days in this case, unexplained, was an un- 
reasonable delay, and that the court did not err in refusing to allow 
the applicant to read the notice in evidence. 

The judgment of the court is reversed, with instructions to sus- 
tain the demurrer to the fifth, sixth, seventh, eighth, ninth, and 
tenth paragraphs of the answer, and to overrule the demurrer to 
the second and third paragraphs of the reply, and for further pro-- 
ceedings not inconsistent with this opinion. 


SUPREME COURT OF IOWA. 


ZIMMERMAN 
vs. 
HOME INS. CO., or New Yorx.* 


The policy provided that it should be void in case of other insurance without 
consent indorsed, that the managers alone were authorized to grant any 
privileges or make any changes, and indorsements varying the contract 
by agents or sub-agents were void. 

Held, That information to the local agent of other insurance, and his agree- 
ment to notify the company did not waive policy provision, and the court 
properly directed a verdict for the company, where it appeared that the 
consent of the managers had not been obtained. 

Held, That the existence of other insurance in excess of the policy limit at the 
time of insuring. which was expected to be canceled, but was not, would 


not justify additional subsequent insurance to keep up the excessive 
amount. 


J. H. Trewin and J. H. Suretps, for Appellant. 
Coz, McVey & Cuark and Bronson, Carr & Le Roy, for Appellee. 


GRANGER, J. 

On the 22d of December, 1886, the defendant company issued 
to the plaintiff its policy of insurance for $1,500 on a certain build- 
ing in Earlville. The building was,on the 11th of May, 1887, 
totally destroyed by fire. The policy by its terms permitted $1,500 
of other insurance, and also provided that “if the assured shall 
have, or shall hereafter make, any other insurance on the property 
“"@ Decision rendered, May 27,189... ° | 
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hereby insured, or any part thereof, without the consent of the 
company written hereon, * * * this policy shall be void.” At the 
time of applying for the policy in defendant’s company, the plaintiff 
held a policy in the Merchants’ & Bankers’ Company for $2,000, and 
one in the Hekla Insurance Company, of Madison, Wis., for $1,500. 
The policy in the Hekla Insurance Company would expire, by limit- 
ation, February 9, 1887, and that of the Merchants’ & Bankers’, 
November 24, 1891. At that time the plaintiff undertook to cancel 
the policy in the Merchants’ & Bankers’ Company, and for tiat 
purpose wrote across the policy the words, “ Please cancel this pol- 
icy,” signed it, and sent it to the company. Letters were also 
written to have the policy canceled. It was not, however, canceled, 
and the company continued to carry the risk. The last part of 
January, 1887, and before the expiration of the policy in the Hekla 
Insurance Company, the plaintiff took an additional policy of insur- 
ance for $1,500 in the Council Bluffs Insurance Company. 

1. The defendant company resists payment of the loss for the 
alleged reason that the taking of this additional insurance was a 
violation of the contract, and avoided the policy. The appellant’s 
claim is that the additional insurance was with notice to the com- 
pany, and with its consent. The business of appellant with the 
defendant company was done with and through one J. H. Fuller, 
at Earlville, both as to the original taking of the insurance and the 
consent for additional insurance, as claimed by appellant. On the 
face of the policy is the following provision: “The managers of 
the company at Chicago are alone authorized to make any change 
or grant any privileges under this policy, and any indorsement or 
a‘rreement varying the contract made by any agent or sub-agent of 
the company is void.” On the policy is indorsed the words: 
“Ducat and Lyon, Managers, Chicago, Ill.” At the close of the 
plaintiff's testimony the court, on motion of defendant, orally in- 
structed the jury to return a verdict for it, which was done. Some 
further errors appear by assignments, but they are all embraced in 
the one query: Did the court err in this instruction to the jury? 
The.theory of the appellant is that there was testimony on which 
the court should have submitted to the jury the question of whether 
or not the company had been notified of the additional insurance, 
and consented thereto. 

The plaintiff was not a witness at the trial, and R. Zimmerman, 
her husband, seems to have done all the business for her, and was 
witness, and it was this witness that gave the notice and obtained 
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the consent to additional insurance, if it was obtained. The 
abstract of appellant shows the testimony of R. Zimmerman on this 
subject to be as follows:— 


I had a conversation with Mr. Fuller on or about the 9th or 10th of March, 
1887. I said to him: ‘Shall I notify the companies, or will you?” I have 
taken insurance in the Council Bluffs. The Merchants’ & Bankers’ he knew 
all about long before. I notified him I had $1,500 in the Council Bluffs and 
$2,000 in the Merchants’ & Bankers’. I have known Mr. Fuller about nine- 
teen years. He is justice of the peace, and in the insurance business. He 
represents the New York Home and Merchants’ & Bankers’. He was agent 
for them when I dealt with him. Fuller had the agency for the Home for 
twelve or fifteen years. He did all the business with the policy-holders 
there for the Home Insurance Company. The policy sued on was obtained by 
me from Mr. Fuller. At the time I made application for the Home policy I 
had $1,500 other insurance in the Hekla Insurance Company, and $2,000 in 
the Merchants’ & Bankers’, and told Fuller all about both of them. Cross- 
examiuation. I went to Mr. Fuller’s office about the 9th of March. John 
Young was there. I told Fuller about the Council Blufis and the Merchants’ 
& Bankers’ policy. I was going to drop the Merchants’ & Bankers’, because 
I had to pay too much assessments. I had the Home, and told Mr. Fuller I 
got a policy in the Merchants’ & Bankers’. I had $1,500 insurance in the 
Hekla, also, when I got the Home policy, and Fuller knew all about them. 
At the time I got the Home policy, in December, I did not suppose the Mer- 
chants’ & Bankers’ was canceled. It was never canceled. Recizect. I sent 
in the Merchants’ & Bankers’ policy to be canceled about the 15th of Decem- 
ber, and got a letter back in three or four days, that they would not cancel 
it; and I then, the same day, had a further talk with Mr. Fuller, and showed 
him a letter. The letter stated that they would not cancel unless I would 
pay short rates. Mr. Fuller then wrote a letter to the company for me, and 
said in it that I would pay the full year and not at short rates, and I sent 
them the year’s premium. The company then sent the policy back. The 
Hekla policy expired on the 9th of February, 1887, and the Council Blufts 
began on that day. The Merchants’ & Bankers’ policy was never canceled. 
Recross. I received the letter from the Merchants’ & Bankers’ in which they 
refused to cancel the policy before the 22d day of December, when the Home 
policy was made. 


At the time of this conversation, one Young was present, and 
his testimony in most respects corroborates that of Zimmerman. 
But take Zimmerman’s testimony as in all respects uncontradicted, 
and what is its value? It is to be kept in mind that he is seeking 
to show an agreement or consent, under his contract of insurance, 
for additional insurance. Under the letter of his contract with the 
defendant, such consent must be from the managers at Chicago; 
and, if it should be conceded that the fact of the consent may be 
shown by parol, where is the testimony even tending to show it? 
It is not disputed but that the taking of the additional insurance 
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would avoid the policy. The evidence, then, is that after the taking 
of the insurance Zimmerman went to Fuller, and said: “Shall I 
notify the company, or will you? I have taken insurance in the Coun- 
cil Bluffs.” He knew of the Merchants’ & Bankers’ long before. 
Now, we do not say that the condition of appellant would be 
better, but his claim would be far more plausible, if before taking 
the insurance he had notified the agent, and then, without objec- 
tion, had taken it. But here he has done the act which avoids his 
policy, and then, by a mere notice, without asking consent, he seeks 
to show that consent was given merely because of knowledge of the 
breach. We do not think such a rule has ever been sanctioned 
by a court of last resort. We are referred to many cases in which 
it is held that the knowledge of the agent is the knowledge of the 
company. The facts as a basis for such a holding are that if the 
agent, when he takes the risk, knows of insurance, and the policy 
stipulates against it, the company is bound by this knowledge of 
the agent, and will not be permitted to receive a premium for in- 
surance, and then avoid liability for the existence of a fact which it 
knew to exist when making the contract and receiving the premium. 
Such a rule is founded in sound public policy, and fraught with 
good results. But how different is this case. Here there is a 
contract against not what actually exists but against a future 
occurrence except by its consent, and then the event sought to be 
avoided is forced upon it, in violation of the agreement, and their 
consent sought to be established merely by notice of the fact that 
the wrong has been done. In this case the appellant could not 
have been misled by the silence of the company, for his status was 
not changed in consequence of such silence. He was not in a posi- 
tion to act, relying upon this notice to defendant,—if, indeed, it 
was such a notice,—for his action preceded the notice. If the 
defendant had received money as premium after this notice, or 
had, by its silence or acts, in any manner induced a change in the 
affairs of appellant, the rule might be different. This much has 
been said upon the theory that notice of the additional insurance 
to the agent, Fuller, would be notice to the company. The contract 
of insurance gave notice to the appellant that the terms of the con- 
tract could only be changed by consent of the managers at Chicago. 
But it seems that Zimmerman did not think that notice to Fuller 
would be of avail, his purpose being to notify the company, as he 
asked which should do it. There is nothing to indicate that he 
sought consent or approval, for nothing of that kind is mentioned, 
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nor is there a word of proof that he ever made inquiry as to the 
answer of the company, if he expected Fuller to notify it. Some 
importance is attached to the fact, by appellant, that, when Zim- 
merman asked of Fuller which should notify the company, he said, 
in substance, that it was all right,—he would attend to his own 
company. The language does not indicate in any sense a purpose 
to consent for the company, and there is no claim that the company 
ever returned a consent after notice. We think appellant enter- 
tains an erroneous view of the law as to the authority of an agent 
to change the conditions of a policy after the contract is completed. 
The distinction between the authority of a soliciting or local agent 
to bind the company at the time of making the contract, and chang- 
ing it after it is made, is well defined by the decisions of courts. 
In the making of contracts the law, regardless of the purpose of the 
company, invests the agent with sufficient authority to contract on 
a basis of fairness to both parties, and, when a contract is thus 
made, the law should protect the parties in its faithful observance. 
This contract expressly provided how and with whom it could be 
modified. The case of Hankins vs. Insurance Co. (35 N. W. Rep., 
34) is a Wisconsin case, and directly in point. It is of importance 
as to the right of appellant to continue excessive insurance merely 
because it was on the premises when the policy in question issued, 
and also as to the conditions of the policy as to how its provisions 
could be changed; and in that respect it is very similar to the case 
at bar. In that case there was an upplication to the local agent for 
permission to mortgage the premises, which permission would be 
a waiver of the conditions of the policy. The agent said: “It’s 
all right. Go ahead, and make out the contract.” The condition 
of the policy was that such a waiver could only be by the secretary 
of the company, in writing. It was held to be no waiver, and the 
incumbering of the property avoided the policy. The case cites a 
large number of authorities in support of the rule. 

2. It is urged in argument that at the time the policy issued 
there was insurance on the property in excess of the limit under 
the policy. That is true; but at thut time there was an effort to 
cancel the Merchants’ & Bankers’ policy, which would have brought 
the amount within the requir@ments of the contract. The com- 
pany, however, was bound to contract with reference to the facts as 
known at the time. It was then expected by both parties that the 
reduction would be made. Both parties then understood what the 


amount of insurance was expected to be, and the mere fact that it 
VoL, XVIII.—39. 
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could not be reduced when it was intended to be would fot make a 
contract that the excessive amount should be kept up by additional 
insurance: See Hankins vs. Insurance Co., supra. The wisdom of 
a limitation as to the amount of insurance on property is too mani- 
fest to deserve notice, and parties have the right to fix the limit by 
contract. When thus fixed, it should be observed. Insurance com- 
panies are held to fair construction of their eontracts of insurance, 
and no unfair advantages are allowed to them. This is not a case 
of a complaint of unfairness, nor of advantages by virtue of superior 
skill or extended experience. The plaintiff knew well his contract, 
and, with such knowledge, violated it. We think there was no 
testimony to justify submitting to the jury the question of a con- 
sent, and that the judgment of the district court should be affirmed. 


SUPREME COURT OF TENNESSEE. 


LIGON er at. 
vs. 
EQUITABLE FIRE INS. CO.* 


The company was promptly notified of the loss, and the adjuster thereafter 
had frequent interviews with insured, and the latter at his request fur- 
nished a builder to make plans, specifications, and an estimate of the cost 
of replagement. But the builder declined to do so, whereupon the ad- 
juster selected another builder, who made the required estimates. The 
adjuster declined to allow the co-operation of another builder to be se- 
lected by the insured. The parties being unable to agree, formal proofs 
were afterwards forwarded to the company, which were returned as un- 
satisfactory, with the demand for specifications and plans. The policy 
required proofs to be made, but required specifications only when re- 
quested. 


Held, That further proofs and specifications were waived by the conduct of 
the adjuster. 


' J. C. Sanpers and J. P. Easran, for Appellants. 
Tarver & Sam Gottapay, for Appellee. 


Foukgs, J. 
This is an action upon a fire policy for $1,000, issued by defend- 
ant upon a building, the property of plaintiffs’ intestate. It was 
tried by the circuit judge without the intervention of a jury, and 


* Decision rendered, February 23, 1889. 
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judgment rendered in favor of the defendant. Plaintiffs have ap 
pealed, assigning errors. 

The defendant interposed three defenses, which, briefly stated, 
are as follows; (1) Want of title in plaintiffs’ intestate, to the prop- 
erty; (2) other insurance in excess of the amount permitted in the 
policy; (3) prematurity of suit, and non-liability by reason of the 
failure of plaintiffs to furnish proper preliminary proofs of loss, and 
plans and specifications of the building destroyed, as required by 
the ninth clause of the policy. The court found in favor of the 
plaintiffs upon the first and second pleas, and there is ample proof 
to sustain such finding. Upon the third plea the finding was in 
favor of defendant, the court being of opinion that the plaintiffs 
had failed to furnish “ proof of loss” and the plans and specifica- 
tions required by the terms of the policy. 

In this there was manifest error. It is unnecessary to quote the 
exact terms of the ninth clause of the policy, as the case does not 
turn upon any peculiarity of phraseology, the clause being the 
usual one in fire policies requiring such proof as a condition pre- 
cedent to the bringing of suit on the policy. Such stipulations are 
eminently proper, and should be sustained, and are by the courts 
upheld; but, being a provision for the benefit of the insurance com- 
pany, can be waived by the latter, and will be held by the courts as 
waived where the conduct of the company has misled, and was such 
as might well have misled, a reasonably prudent man; or where it 
is manifest that the company had already been put in possession of 
all the information that said clause was intended to furnish, and 
made no request for more specific details, until after the lapse of an 
unreasonable time, leaving the ingured to suppose that no further 
demands would be made. 

The facts necessary to be stated are as follows: The buikling 
was burned on the 15th of May, 1887. The company was promptly 
apprised of the fact, and in a few days thereafter the adjuster of the 
company visited the city of Lebanon, where the property had been 
located, and had repeated interviews with the plaintiffs; and, after 
having been requested by the adjuster to do so, the plaintiffs fur- 
nished a reliable carpenter and builder to make plans and specifica- 
tions of the building destroyed, with an estimate of the cost of re- 
placing same. This contractor, when called on by the agent and 
adjuster, declined for personal reasons to make such plans and es- 
timates. The adjuster then came to Nashville, the home of the 
company, and procured the services ofa contractor of his own 
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selection, and returned with him to Lebanon. This contractor then 
made out specifications and an estimate showing minutely the 
amount and character of material destroyed, value, cost, and the 
like. The plaintiffs had proposed to the adjuster to select a con- 
tractor themselves, who should act in conjunction with the eccn- 
tractor brought there by the company. The adjuster declined this, 
saying that he preferred the contractor selected by him to 
make the specifications and estimates by himself. After these 
specifications had been thus made out by the adjuster selected by 
the company, the latter proposed to settle the loss by paying its 
share thereof, being one-half, there being another policy upon the 
same property for the same amount. The parties were unable to 
agree; the principal difficulty being in the estimate made by the 
adjuster’s contractor of the degree and extent of injury to the brick 
walls that were left standing. The adjuster thereupon returned to 
Nashville. On the 22d June, 1887, the plaintiffs being unable to 
obtain anything satisfactory from the company, made out and trans- 
mitted by mail formal “ proofs of loss” in accordance with their 
understanding of the requirements of the ninth clause of the policy 
duly sworn to, and with the certificate of magistrate, etc., as desig- 
nated in the policy. On the 29th of June the company, through its 
secretary, returned the following reply: ‘“ We are in receipt of 
what purports to be proofs of loss under our policy No. 52,940, is- 
sued to A. L. Ligon, deceased. We hereby return the said proofs 
as incomplete, unsatisfactory, and not in accordance with the printed 
conditions of the policy. We require, according to the ninth con- 
dition of our policy, full and detailed specifications and plans of the 
building we insure, and an estimate of the cost of repairing the 
same, by a competent and reliable builder and contractor, as well 
as an allowance for the difference between old and new. We most 
positively deny any claim against the company other than the dam- 
age and loss to the building we insured under said policy. If there 
was, as you claim, aa insurance ef $2,500 on the building insured by 
said policy, then our policy is void by reason of overinsurance, our 
policy giving the privilege of only $1,000 additional insurance.” In 
relation to this letter it is sufficient to say that, so far as it concerns 
any supposed infirmities in the prelimgnary proofs of loss as made 
out and sent by plaintiffs, it is inoperative by reason of the fact that 
such proofs are a substantial compliance with the requirements of 
the policy, and, if defective, the company should have pointed out 
wherein they were insufficient. The objections thereto are too vague 
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and general, even if the plaintiffs were under any obligation to 
furnish formal proofs of loss, after what had taken place between 
the parties. It must be borne in mind that, under the terms of the 
policy referred to, preliminary proofs of loss are to be furnished 
without request, while, as to plans and specifications of the build- 
ing destroyed, they are to be furnished “if required so to do.” 
That portion of the letter which relates to and “requires full and 
detailed specifications and plans of the building ” cannot be now re- 
garded as the “request so to do” contemplated by the policy (the 
object of which was to furnish such information to the company), 
for the reason that this condition is to be held as waived by the con- 
duct of the company through its adjuster, as herein already fully 
narrated. To allow the company to make such demand, after hav- 
ing been, with the plaintiffs’ knowledge and co-operation, already 
placed fully in possession of all that was needed for the end in view, 
would be to permit the plaintiffs to be misled and decoyed by the 
defendant into fancied security and loss of time in the operation of 
their legal rights. Moreover, it is by no means clear that so much 
of the letter as denies liability on the policy by reason of assumed 
overinsurance would not, in and of itself, operate to dispense with 
all preliminary proof of loss and specifications, independent of the 
matters above referred to as constituting a waiver. 

Under well settled principles such certainly would be its effect if 
it were an unqualified denial of liability on the policy by reasor of 
overinsurance, or other defenses going to the validity of the policy. 
It is probable, however, that the denial of liability is made condi- 
tional upon the assumed claim of plaintiffs of $2,500 insurance on 
the building. Be this as it may, and without deciding the last point 
suggested, we are of opinion, and so adjudge, that the defendant 
company has by its conduct, as herein set out, waived the perform- 
ance of the stipulation with reference to any further procfs and 
specifications. See Roumage vs. Insurance Co., 13 N. J. Law, 110; 
Badger vs. Insurance Co., 49, Wis., 389; Beatty vs. Insurance Co., 
66 Pa., St., 9; Insurance Co. vs. Kinnier, 28 Grat., 88; Lewis vs. In- 
surance Co., 52 Me., 492; Blake vs. Insurance Co., 12 Gray, 265; 
May Ins. §§ 461, 468, 469, 473. 

The case of Insurance Co. vs. Sorsby (60 Miss. 302), relied on by 
defendant, is not considered in the way of the conclusions we have 
reached. It resembles the case at bar in some respects, but it differs 
from it in this: that the additional proof demanded under the terms 
of the policy doubtless related to invoices, etc., concerning a stock 





614 . Report of Decisions. [Aug., 


of goods burned, informalities in relation to which had not neces- 
sarily been obtained by the company from the visit of its agent at 
the scene of the loss, and the examination there made of the assured 
touching the loss. Here the information concerned the building 
merely, and the specifications obtained shortly after the fire con- 
tained all available information in relation thereto. By contenting 
ourselves with pointing out the one difference between the case at 
bar and this Mississippi case, we do not wish to be understood as 
approving or criticising the decision in the latter case. 

Reverse the action of the circuit court, and enter judgment here 
for the full amount of the policy, with interest. 


SUPREME COURT OF WISCONSIN. 


GILLETT 
vs. 


LIVERPOOL & LONDON & GLOBE INS. CO.* 


Where a mortgagee, to secure his interest in the mortgaged premises, takes 
out a policy of insurance thereon, running to the mortgagors, containing a 
stipulation against reinsurance, the policy is defeated by unauthorized in- 
surance obtained on the property by one of the mortgagors, 


Plaintiff held a mortgage on certain real estate of M. A. York & 
Co., a firm consisting of Mrs. M. A. York and her husband, Solo- 
mon. The mortgage was given by that firm to secure an indebted- 
ness of $2,000, which still remains unpaid. The principal value of 
the mortgaged premises was in a saw-mill situated thereon, and 
certain machinery and fixtures therein. This mortgage contained 
a covenant by the mortgagors to keep the buildings on the mort- 
gaged premises insured for at least $2,500, and to assign the poli- 
cies to the plaintiff as collateral security for the mortgage debt, and, 
in default thereof, the plaintiff was authorized to effect such insur- 
ance, the costs and expenses of which to be added to and become a 
part of the mortgage debt. The mortgagors having failed to obtain 
such insurance, the plaintiff, on September 7, 1883, procured from 


* Decision rendered, December 22, 1888.—From N. W. Reporter. 
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the defendant company the policy in suit. This policy insures M. 
A. York & Co. against loss of the insured property or damage 
thereto by fire, for one year, in the sum of $1,000. It contains a 
stipulation that the same shall be void “if the insured shall have, 
or shall hereafter make, any other insurance on the property hereby 
insured, or any part thereof, without the consent of the company 
written hereon.” It permits $2,000 total concurrent insurance, and 
provides that “loss, if any, under this policy, payable to J. D. Gil- 
lett, Esq., as his interest may appear.” In March, 1884, Mrs. York, 
without the consent of the defendant company, procured further in- 
surance on substantially the same property, in several other insur- 
ance companies, amounting in the aggregate to $4,000. August 16, 
1884, the insured property was destroyed by fire. In November, 
1884, plaintiff furnished defendant company with proofs of such 
loss, in which such insurance of $4.000, obtained by Mrs. York, is 
stated. The defendant refused to pay the insurance written in the 
policy, and the plaintiff brought this action to recover it. The fore- 
going facts are conclusively established by the pleadings and the 
testimony on the trial, to which further reference is made in the 
opinion. The circuit judge directed the jury to return a verdict for 
the defendant, which they accordingly did. A motion for a new 
trial was denied, and judgment entered for the defendant pursuant 
to the verdict. The plaintiff appeals from the judgment. 


SmivertHorn, Huriry & Ryan, for Appellant. 
Cate, Jones & Sanzorn, for Appellee. 


Lyon, J. (after stating the facts as above.) 

To strengthen his security for the mortgage debt by an insur- 
ance upon the mortgaged property, two methods were open to the 
plaintiff. He might have taken a policy directly to himself, insur- 
ing his mortgage interest alone, if he could find an insurer willing 
to issue such a policy; or he could obtain a policy running to the 
mortgagors, stipulating that the loss, if any, should be paid to him 
as his interest should appear. Perhaps such a policy would not be 
an insurance of the mortgage interest, as such, but probably would 
cover such interest. Either mode would protect the plaintiff's se- 
curity under his mortgage, but with this difference: had the policy 
run to himself alone, insuring only his mortgage interest, it would 
not be defeated by an unauthorized insurance upon the same prop- 
erty, obtained by the mortgagors, while a policy running to the 
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mortgagors, insuring the property generally (asin the present case) 
would be defeated by such unauthorized insurance. 

The plaintiff did not stipulate with the agent of the defendant 
company, Mr. Huntington, for a policy to himself, insuring only his 
mortgage interest. The only testimony on the subject was given 
by the plaintiff himself, and is as follows: “I applied to Mr. Hunt- 
ington for the insurance on this property after the mortgage was 
executed. I received this policy upon the application.” In answer 
to the question by his own counsel, “ At the time when you applied 
to Mr. Huntington for this insurance did you state to him what in- 
terest you had in the property?” he further testified: “I think I 
did tell him that I had a mortgage on the property, and wanted to 
insure my interest in it.” He further testified that he paid the pre- 
mium for such insurance. Thus, it is undisputed that the plaintiff 
applied for an insurance upon the, mortgaged property to secure 
his interest therein under his mortgage, without any agreement or 
reservation as to its form, or the stipulations it should contain. 
The agent issued the policy in suit upon such application, which 
gives the plaintiff the security he desired. The plaintiff accepted 
it as a compliance with his application, and held it nearly a year be- 
fore the property was burned, without making any objection that it 
did not comply with the original parol contract for the insurance. 
We think it too late for the plaintiff to be now heard to allege that 
the policy does not contain the terms of the contract of insurance 
which the parties made, even did the testimony tend to show 
(which it does not) that a parol agreement was in fact made to the 
effect that the policy should issue to the plaintiff, insuring the 
mortgage interest alone. 

Much weight is given to the argument of counsel for the plaintiff 
to the fact that the plaintiff paid the premium for the insurance. 
But this fact must be considered in connection with the covenant 
in the mortgage that the mortgagors should insure the property, 
and, failing to do so, that the plaintiff might insure the same, and 
that the expense thereof should be added to and constitute a part 
of the mortgage debt. So, when the plaintiff says he paid the pre- 
mium for the insurance, the effect of his testimony is that he thereby 
increased the mortgage debt by the sum so paid. Moreover, the 
above covenant clearly contemplates an insurance of the mortga- 
gors’ interest in the property, which could only be effected by a 
policy running to them. The covenant is ample authority to the 
plaintiff to insure the property in their names. 
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Having thus determined that the plaintiff is bound by the stipu- 
lations in the policy in suit, it necessarily results that the obtaining 
by the mortgagors of any unauthorized insurance on the same prop- 
erty invalidates the policy, under the stipulation therein against ad- 
ditional insurance without the consent of the defendant company. 
Has this stipulation been violated? Mrs. York, one of the owners 
of the property, obtained policies in her name alone in March, 1884, 
on substantially the same property, for $4,000, without the consent 
or knowledge of the defendant company. Nothing appears adverse 
to the validity of such additional insurance. The policy in suit per- 
mitted concurrent insurance to the amount of $2,000 only. Had 
this insurance been effected by M. A. York & Co., it would doubt- 
less have defeated the policy. It may be conceded that these poli- 
cies for $4,000 insured only the interest of Mrs. York in the insured 
property, which presumably is one-half thereof. 

It is maintained by counsel for plaintiff that, because the policies 
were obtained by and issued to Mrs. York alone, the $4,000 insur- 
ance is not a breach of the stipulation against other insurance. The 
rule invoked to support this proposition is thus laid down in 2 
Wood, Ins., § 377: “In order to amount to other insurance, the 
interests covered by the policies must be identical.” We think such 
interests are identical in the present case. The policy in suit in- 
sures the interest of Mrs. York in the insured property, and the ad- 
ditional policies issued to her insure the same interest. We find no 
established rule that because Solomon York’s interest in the prop- 
erty was insured by the policy in suit, and not by the $4,000 poli- 
cies, the latter policies do not constitute double insurance. In 
Insurance Co. vs. Hulman (92 Il, 145), it was held that any un- 
authorized insurance by a wife violated a stipulation in a former 
policy on the same property, issued to her and her husband. Such 
we think the law. Several distinctions between the Illinois case and 
the one under consideration are noted by counsel, some of which are 
real and some are not, but we think these do not affect the applica- 
bility of the rule there laid down, to this case. The case of Insur- 
ance Co. vs. Foster (90 Ill. 121) is relied upon as holding a different 
rule. The case is this: Foster held a mortgage on certain prop- 
erty, executed by B. He obtained an insurance upon the property, 
paid the premium, and, without the knowledge or authority of B., 
took a policy in their joint names; the policy containing the usual 
stipulation as regards other insurance. B. had obtained another 
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insurance in violation of the stipulation. The court held that, un- 
der the circumstances, the insurance was solely for F.’s benefit, and 
that the policy was not invalidated by such act of B. The differ- 
ence between the two cases is, the policy in the Illinois case ran to: 
Foster, the mortgagee, and in legal effect, as the court held, to him 
alone, while here the policy runs to the mortgagors alone. This 
difference is radical and controlling, and calls for the application in 
this case of a different rule of law. Another case, much relied upon 
by counsel for the plaintiff, may properly be noticed in this connec- 
tion. It is that of Pitney vs. Insurance Co., 65 N. Y., 6. Norman 
and George N. Pitney were joint owners of the insured property, 
which was a quantity of wool. Norman obtained a policy in his 
own name. Afterwards he told the agent that he had forgotton to 
mention the interest of George, and his intention to have that in-- 
terest insured. The agent attempted to accomplish that purpose by 
inserting in the policy these words: “In case of loss, if any, one- 
half payable to George N. Pitney, as his interest may appear.” 
Under the circumstances, it was held that the interest of George 
N. in the wool was covered by the policy. That case does not hold 
that a breach of covenant against further insurance would not have 
resulted, had either of the owners of the wool insured his interest 
therein in his own name without the consent of the company. 
Hence the case is not in point here. That case was decided by a 
bare majority of the commission of appeals; Lott, C. C., and Earl, 
C., dissenting. We should hesitate to indorse all the doctrines 
there asserted without further examination. We conclude that the 
policy in suit was invalidated by the unauthorized insurance ob- 
tained by Mrs. York, and hence that the court properly directed a 
verdict for the defendant. The judgment for the circuit is affirmed. 
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SUPREME COURT OF MINNESOTA. 


SPURR er at. 
vs. 


HOME INS. CO.* 


The mere commencement of an action for damages for breach of a written 
contract, the action being afterwards dismissed without a determination 
on the merits, does not conclusively bar a subsequent action for reforma- 
tion of the contract. 


Evidence considered as showing conclusively a mutual mistake in writing a 
policy of insurance, the policy by its terms not embracing the property 
intended to have been insured. 


Lusk & Bunn, for Appellanis. 
Samuet E. Hatz, for Respondent. 
Dickinson, J. 

This is an action to reform a policy of insurance, and to recover 
upon the same as reformed. It is urged on the part of the respond- 
ent that that the plaintiffs cannot maintain this action, because 
prior to its commencement they had commenced an action to re- 
cover upon the policy now sought to be reformed. The doctrine 
of election as between inconsistent remedies is relied upon. We 
think that the conclusion of the learned judge of the district-court, 
adverse to the respondent, was correct. The former action was 
dismissed without any final determination. The findings of the 
court in this case do not disclose clearly the circumstances attend- 
ing the dismissal of the former action, nor are they otherwise 
shown in this record. It may be inferred, however, that the dis- 
missal, which was upon the plaintiffs’ motion after trial had com- 
menced, was because, having commenced the action upon the theory 
that the proper legal construction of the policy without reformation 
was such as the plaintiffs now claim the agreement to have been, 
and such as entitled the plaintiffs to the recovery sought, they 





* Decision rendered, May 7, 1889. 
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found themselves unable to recover upon the very different con- 
struction which the court put upon the policy. Ifsuch were the 
case, the proper remedy having been misconceived merely by rea- 
son of the failure of the plaintiffs to correctly apprehend the legal 
construction of the written instrument, which was supposed to 
embody their agreement, and no advantage, benefit, or remedy 
having been secured by means of that action, nor the adverse party 
prejudiced, and that action having been dismissed without a deter- 
mination on the merits, the plaintiffs were not precluded from 
maintaining this action : Bitzer vs. Bobo; Canal Co. vs. Hewitt, 62 
Wis., 316; Butler vs. Hildreth, 5 Mete., 49, 52; Peters vs. Ballistier, 
3 Pick., 495, 505; Railway Co. vs. Swinney, 91 Ind., 399; Bigelow, 
Estop. (4th ed.), 692; Thayer vs. Arnold, 32 Mich., 336, 341; 
Brewster vs. Striker, 2 N. Y.,19. In Thomas vs. Joslin (36 Minn., 
1) the former action had proceeded to a judgment for the defend- 
ant on the merits. It is said in the opinion, with reference to the 
right of the plaintiff to maintain the subsequent action for reform- 
ation, that “in such cases the plaintiff should take a dismissal in 
the nature of a nonsuit, before final submission on the merits.” 
One should not be concluded in respect to his legal rights, and 
all effectual remedy be barred, merely because, misapprehending 
the legal construction and effect of a written instrument supposed 
to embody the agreement, or to carry into effect the intentions, of 
parties, he institutes legal proceedings based upon that theory. 
The plaintiff, Spurr, was the owner of a grain elevator or ware- 
house at Morris, and engaged in the business of storing wheat 
therein. At the time of the issuing of the policy of this defendant, 
Spurr had stored in the elevator, besides some wheat of his own, a 
large amount of wheat owned by other parties, received for storage, 
and for which he had issued the usual certificates or “ wheat tick- 
ets.” Spurr was indebted to the plaintiff bank, to which the policy 
had been assigned. The bank also held as collateral security 
wheat tickets, representing the wheat stored by other parties. By 
the terms of the agreements for storage, as expressed in the 
wheat tickets, Spurr was to keep the grain insured and to include 
the cost of insurance in his charges. This insurance was effected 
after an interview upon the subject between Spurr and one Jud- 
son, the cashier of the bank, who was also the local agent of the 
defendant, and who, as such, issued this policy. The plaintiffs 
seek to charge the defendant with liability as insurers of all tbe 
wheat stored in the elevator. The defendant claims that its liabil- 
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ity extends only to the wheat owned by Spurr. The court was 
right in construing the written policy as applying to and insuring 
only the wheat of Spurr. By its written terms it insures “N. R. 
Spurr * * * on wheat stored in Union Elevator.” The printed 
conditions of the policy provide that “if the interest of the assured 
in the property be any other than the entire, unconditional, and 
sole ownership of the property, for the use and benefit of the us- 
sured, * * * it must be so represented to the company, and 
so expressed in the written part of this policy; otherwise the policy 
shall be vvid. * * * Goods held on storage must be separately 
and specifically insured.” This policy is not to be construed as ap- 
plying to grain not owned by the assured, but held by him as a 
bailee. The court found against the plaintiffs upon the alleged fact 
of mutual mistake in the policy. The question is presented 
whether, upon the evidence, this finding was not erroneous. In our 
judgment it was so. The case rests wholly upon the evidence pre- 
sented on the part of the plaintiffs, and that, being consistent, rea- 
sonable, and wholly uncontradicted, seems to us to present a clear 
case of mistake, entitling the plaintiffs to the relief sought. In ad- 
dition to the facts already stated, we add this further statement of 
the substance of the case, as shown by the testimony of both Jud- 
son and Spurr; Judson went to the elevator, and, inquiring as to 
the amount of imsurance*already in force, asked Spurr to effect in- 
surance sufficient to protect both himse!f and the holders of out- 
standing wheat tickets, to cover all the grain in the elevator. To 
this Spurr acceded, such being his general intention and custom. 
For this purpose they examined Spurr’s books to ascertain the 
amount of wheat in the elevator, and determined upon the amount 
of additional insurance necessary. It seems to have been left to 
Judson to see that the insurance was effected. There was nothing 
said about insurance upon Spurr’s grain merely. Judson caused 
this policy to be written by one McCartey, who was an agent for 
certain other insurance companies, and whom Judson employed 
to perform for him the clerical work of his agency. The directions 
to McCartey were to Write this insurance on the wheat stored in the 
elevator. Spurr paid the premium, but never examined the policy, 
that having been retained in a safe in the office of the insurance 
agent. The whole testimony of Judson, Spurr, and McCartey leave 
no room for doubt that it was their intention that the policy should 
cover all the grain in the elevator, nor that they understood that 
such was its effect. Upon the case presented, the plaintiffs were 
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entitled to a reformation: Snell vs. Insurance Co., 98 U. S., 85; Ben- 
son vs. Markoe, 37 Minn., 30, and cases cited. At the trial it was 
stipulated that if the court should find in favor of the plaintiffs, as 
to the remedy of reformation, the plaintiffs were entitled to judg- 
ment for the amount demanded in the complaint. There seems to 
be no reason for a new trial. The judgment appealed from will be 
amended, granting the relief sought, and so that the amount of the 
recovery shall be in accordance with the prayer of the complaint. 


COURT OF APPEALS OF NEW YORK. 


UNITED STATES TRUST CO., or New Yorks, 
AS GENERAL GuarRDIAN, ETC., Respondent. 


vs, 


MUTUAL BENEFIT LIFE INS. COMPANY, 
Appellant.* 


The policy was on the life of F. for the sole use of his wife, agreeing to pay 
her, her executors, ete., or in the event of her previous death, the amount 
after his death should be payable to their children, or their guardian, if 
under age. The wife died leaving the husband and threechildren, K., M., 
and C. surviving. K. subsequently died leaving children, and M. leaving 
no issue. 


Held, That the policy vested in the three children of F. on his death, and was 
payable, one third each, to C. and the administrators of K. and M. 


The plaintiff alleges in the complaint its proper incorporation 
under an act of the legislature of this state; that the defendant is 
a corporation created under the laws of New Jersey; that on the 
14th day of May, 1845, the defendant issued a policy of insurance 
on the life of Archibald T. Finn in the amount of $5,000, for the sole 
use of his wife, Jane E. L. Finn, in which it agreed to pay to her, 
her executors, administrators, or assigns, after the death of Archi- 
bald T. Finn, the sum insured, and in case she should die before 
him that then the amount should after his death be payable to their 
children, or to their guardian, if under age; that Mrs. Finn died in 
1864, leaving her surviving, her husbandjand three children, namely, 


* Decision rendered, June 11, 1889. 
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Katherine A. Anthon, wife of George ©. Anthon, and Myraette 
Miles, wife of Charles A. Miles, and Caroline C. Finn; that Katherine 
A. Anthon died in 1881, leaving three children her surviving, her 
only issue, namely, Christeane, Archibald F., and George C. Anthon; 
that Myraette Miles died in 1882, intestate and without issue, leav- 
ing her surviving, her husband; that letters of administration upon 
the estate of Mrs. Miles were thereafter issued by the surrogate of 
the city and county of New York; that in March 1885, Archibald T. 
Finn died leaving him surviving his daughter, Caroline C. Finn, and 
his grandchildren, Christeane, Archibald F., and George C. Anthon, 
his only issue; that thereafter on the 6th day of November, 1885, 
the defendant paid one-third of the amount due on the policy to 
Caroline C. Finn, one-third to Charles A. Miles, as administrator of 
his wife, one-ninth to Caroline C. Finn as guardian of Christeane 
Anthon, and two-ninths to Edward Anthon as guardian of Archi- 
bald F. and George Christian Anthon; that plaintiff has been 
appointed guardian of the estates of Archibald F. and George 
Christian Anthon; that there is due and owing from the defendant 
to the plaintiff as such guardian one-ninth of the whole amount in- 
sured by the policy in addition to two-ninths thereof «lr2ady paid 
to the two children of Katherine A. Anthon, deceased, such one- 
ninth being equal to one-third of the amount wrongfully paid to 
Charles A. Miles as administrator of his wife’s estate; that the sum 
so due and owing to the plaintiff from the defendant is $555.50 with 
interest from June 7th 1885; and plaintiff demands judgment for 
that sum. 

To this complaint the defendant demurred upon the following 
grounds :— 

First. That it appears upon the face of the said complaint that 
the plaintiff has not legal capacity to sue. 

Second. That it appears upon the face of the said complaint 
that there is a defect of parties plaintiff in the omission of the 
administrator or other personal representative of Katharine Anthon, 
deceased. 

Third. That the said complaint does not state facts sufficient to 
constitute a cause of action. The demurrer was overruled at the 
special term, and the judgment of the special term was affirmed at 
the general term, and the defendant has appealed to this court. 


G. G. Fretinanvysen, for Appellant. 
Epwarp W. Suexpon, for Respondent. 
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Fart, J. 

The policy was issued in this state and was a valid policy under 
Chapter 80 of the laws of 1840, and the sole matter for our deter- 
mination is the construction and effect to be given to the language 
contained in the policy. The court below held that no portion of 
the policy was payable to the administrator of Mrs. Miles, but that 
one-half thereof was payable to Caroline C. Finn, the surviving 
daughter of Mr. and Mrs. Finn, and the other half to the three 
grandchildren. 

We find no language in the policy insuring any one but Mrs. 
Finn, and the children of Mr.and Mrs. Finn. If Mrs. Finn survived 
her husband the sum mentioned in the policy was payable to her. 
When she died before her husband the only persons interested in 
the policy were her children then living, and the whole policy as a 
chose in action belonged to them. They held vested interests 
therein as they could in any other chose in action payable ata 
future time: Olmstead vs. Keyes, 85 N. Y., 593; Whitehead vs. N. Y. 
Life Ins. Co., 102 N. Y., 143. 

Tt is true that it was the purpose of the act of 1840, to enable a 
husband to made a provision for his family, but how that provision 
should be made was to be determined by the parties to the policy. 
The insurance could be for the benefit of the wife alone, in which 
case the amount insured would, upon the death of the husband, be 
payable to her if she survived; but if she died before him it would 
then vest in and be payable to her personal representatives and not 
to her children. So, too, the insurance could be made payable to 
a child, in which case upon the death of the father it would be pay- 
able to the personal representative of the child. Here grandchil- 
dren are not named and their names cannot be read into the policy. 
In the event that has happened the policy must be construed and is 
payable precisely as if the children alone had been named therein. 

Therefore, when Mrs. Miles died her interest in the policy passed 
to her administrator as her personal representative and as part of 
her personal estate; and upon the death of Mr. Finn one-third of the 
policy was payable to the surviving child, one-third to the admin- 
istrator of Mrs. Miles, and one-third to the administrator of Mrs. 
Anthon. The children of Mrs. Anthon, as such, could have no 
standing to maintain an action to recover any sum due upon the 
policy. But even if they could their full share has already been 
paid to them. 
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If, however, we assume that we are wrong in this construction 
of the policy, then upon the death of Mrs. Finn the policy was 
payable to her children as a class, and those of the class would 
take who were in being at the time when the policy became pay- 
able, and in no event could grandchildren be included in the class. 
In that case the whole policy would be payable to the only sur- 
vivor of the class; to wit, Caroline C. Finn. 

We are therefore of opinion that the judgments of the general 
and special terms should be reversed and that the defendant should 
have judgment upon the demurrer with costs. All concur. 


oe 


COURT OF APPEALS OF KENTUCKY. 


TRANSATLANTIC FIRE INS. CO. 
US. 
BAMBERGER et at.* 


Instructions that the finding should be for the defendant, unless the fall of the 
building ‘‘ was the result of fire,” and that the burden of proof that the 
fall was not the result of fire rested on the defendant, were correct. 


It is not proper to instruct a jury that they are sole and exclusive judges of 
the credibility of witnesses and of the weight to be attached to the evi- 
dence of each and all of them, but a reversal will not be granted on this 
ground unless in peculiar circumstances. 


R. W. Woottey, for Appellant. 
Wa. Linpsay and Brown, Humpurey & Davi, for Appellees. 


Bennett, J. 

The appellant, at the instance of the appellees, insured a lot of 
dry goods belonging to the appellees, which were stored at the 
time of the insurance in a certain warehouse in the city of Louis- 
ville. There is this clause in the policy of insurance: “This com- 
pany shall not be liable under this policy for loss and damage if 
the building herein described or any part thereof, fall, except as the 
result of fire.” The appellees sued the appellant on this policy in 
the Jefferson Common Pleas Court, for the value of the goods in- 
sured, as having been destroyed by fire while they were in said 
warehouse. The appellant in its answer admitted the value placed 
upon the goods by the appellees, and their destruction by fire ; but 


* Decision rendered, May 14, issy. 
Vou XVIII.—40. 
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claimed the warehouse fell, not as the result of the fire that con- 
sumed the goods, which fact canceled its obligation on the policy. 
The jury found this issue against the appellant, and, its motion for 
a new trial having been overruled, it has appealed to this court. 

The serious and main contention here grows out of the court’s re- 
fusal to grant instructions offered by the appellant, and the grant- 
ing of instructions notwithstanding the appellant’s objection thereto. 

The refused instructions offered by the appellant are as follows: 

“No. 2. The jury will find for the defendant, unless they believe 
that the building described in the petition fell from fire existing 
previously in time to the fall. No. 3. The jury will find for the de- 
fendant, unless they believe that the building described in the pe- 
tition fell from fire existing previously to the fall, and sufficient to 
cause the fall, and did cause the fall.” In lieu of said instructions, 
the court gave the following instructions: ‘“ First. The court in- 
structs the jury that the defendant in this action is not liable under 
its policy to the plaintiffs for any loss or damage to their merchan- 
dise, if the building described in the petition fell, except the fall 
was the result of fire. Second. The court further instructs that in 
this case the burden is upon the defendant to show by the evi- 
dence that the building, or such part thereof as fell, in the petition 
mentioned, did not fall as the result of fire; and unless the jury be- 
lieve from the evidence that the said building, or such part thereof 
as fell, did not fall as the result of fire, they should find for the 
plaintiffs, etc.; but if the jury believe from the evidence that the 
said building, or such part thereof as fell, did not fall as the result 
of fire, they should find for the defendant.” The word “result,” as 
used in the court’s instructions, means precisely what the appel- 
lant would have it mean in the instructions tendered by it. The 
word is in common use by all classes,—the lettered as well as the 
unlettered. The lettered know that the word means that which 
springs or rebounds back from some pre-existing thing. The un- 
lettered know, from its daily practical application, that it means the 
same thing,—as the floods in the rivers are the result of rains or the 
melting of snow; the earth is parched as the result of heat and 
drouth; a person lost his life as the result of a fall; the building in 
question fell as the result of fire. Indeed, the meaning of the word 
is so generally understood by all classes that a person who failed 
to readily comprehend its meaning, though not scholar enough to 
express it classically, should be excluded from the jury-box on the 
ground of incompetency. 
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The court’s third instruction is as follows: ‘The jury are the 
sole and exclusive judges of the credibility of the witnesses, and of 
the weight to be attached to the evidence of each and all of them; 
and in determining the issue in this case the jury should be gov- 
erned by the preponderance of the evidence, weighing and estimat- 
ing it by those reasonable standards and criteria by which they are 
guided in the comparisons and decisions which they are accustomed 
to make in the ordinary affairs of life.” It is true that the jury are 
the sole and exclusive judges of credibility of the witnesses, the 
weight to be attached to the evidence of each witness, and they 
should decide the case according to the weight of the evidence, 
which they should endeavor to arrive at by the exercise of their best 
judgment as commonly applied to affairs of importance. They 
know that these are their prerogatives. It can do no good for the 
court to remind them that these are their prerogatives. For the 
court to do so may induce them to believe, when there is a conflict 
of testimony, that the court is impressed with a suspicion that there 
has been false swearing somewhere, which they will be apt to 
fasten upon the witnesses that stand in intimate relations to the 
plaintiff or defendant, or who are not as numerous as those on the 
other side. Therefore we have held that it is not proper to give 
such instruction in any case, except that part that told the jury 
they should find in accordance with the weight of the evidence. At 
the same time we have held that the error was not sufficient to re- 
verse the case, unless there were peculiar circumstances, as in the 
Barnett Case from Union county, showing that the error was prob- 
ably prejudicial to the substantial rights of the appellant. But such 
fact does not appear in this case. The evidence that the building 
fell as the result of fire was sufficient to authorize the verdict. 

The judgment is affirmed. 
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SUPREME COURT OF APPEALS OF VIRGINIA. 


NIAGARA FIRE INS. CO. 
Us. 
ELLIOTT et at.* 


The policy was on ‘carriages, buggies, hacks, and harnesses, their own or 
sold, until removed, contained in” a building, “ occupied as a livery and 
sales stable.” 

Held, That the words “ contained in” were used to designate the usual place 
of deposit when the property was not in use, or while being prepared for 
use, and covered vehicles temperarily absent in a repair shop for repairs. 


R. G. H. Kean, for Plaintiff in Error. 
Kirgearrick & Brackrorp and Ws. L. Liz, for Defendants in Error. 


Hinton, J. 

This is an action upon a policy of insurance to recover of the de- 
fendant company their pro rata share of the loss upon three vehicles 
which were destroyed by fire, in the city of Lynchburg, on the 27th 
day of February, 1887; the residue being claimed of the Fire Asso- 
ciation of Philadelphia, a company in which the plaintiffs also held 
a policy. At the time of the fire these vehicles were not in the 
livery and sales stable where they were kept, except when in use, 
but were several hundred yards off, at a carriage repair shop, 
whither they had been sent for repairs. The language of the pol- 
icy is that the said company, in consideration of the premium, 
“does insure Elliott & Doss to the amount of $1,500, on carriages, 
buggies, hacks, and harness, their own or sold, until removed, con- 
tained in the framed metal building and framed addition thereto, 
No. 916 Lynch Street, Lynchburg, Va., occupied as a livery and 
sales stable.” Under this state of facts, the general, and indeed the 
only, question presented for decision is whether the property de- 
stroyed was covered by the policy at the time of the burning. It 
is not denied that this property came within the protection of the 


* Decision rendered, June 1, 1889. 
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policy as often as it was returned to the stable, but it is argued 
that it was the purpose of the company to indemnify the insured for 
any loss by fire in that building, and not elsewhere. Now, is this 
so? Norule is better settled than that contracts of: this character 
must receive a fair and reasonable interpretation. To use the lan- 
guage of Nelson, C. J., in Turley vs. Insurance Co. (25 Wend. 374), 
“its intent and substance, as derived from the language used, should 
be regarded.” But, says he: ‘There is no more reason for claim- 
ing a strict literal compliance with its terms than in ordinary con- 
tracts. Full legal effect should always be given to it, for the pur- 
pose of guarding the company against fraud or imposition. Beyond 
this, we would be sacrificing substance to form,—following words 
rather than ideas.” 

Now, bearing in mind the observations of Lord Mansfield in 
Pelly vs. Royal Exchange Assurances (1 Burrows, 341), that the in- 
surer, in estimating the price at which he is willing to indemnify 
the insured, must have under his consideration the nature of the 
business, and the usual course and manner of conducting it; and 
everything done in the usual course must have been foreseen and 
in contemplation at the time he engaged, and that he takes the risk 
upon the supposition that what is usual or necessary will be done. 
Should the words “contained in,” upon which the plaintiff in error 
rests its contention, be construed to restrict the liability of the 
company to the use of the property at the place specified, or should 
those words, when used with respect to property of the kind de- 
stroyed, be construed as merely designating the accustomed place 
of deposit of the property when not in use or being used for some 
purpose incidental to its use? Where merchandise kept in stock, 
or carriages kept in a carriage-maker’s establishment for sale, are 
insured, there is nothing in the nature of the property to indicate 
that it will be removed before it is sold, and hence the insurer may 
be supposed to have underwritten the policy upon the idea that the 
property would be entitled to whatever protection the character of 
the building and its situation might afford, and that it should be 
exempt from the risks incident to temporary removals, or to the use 
of the property at other than the specified place of location. But 
where the property is of such a kind that it must be kept in constant 
use, and therefore of necessity be often in need of repairs, no room 
for such an inference can exist; and in such a case we are con- 
strained by every principle applicable to the construction of con- 
tracts of this kind to hold that the words “ contained in” were used 
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to designate the usual place of deposit for the property when not 
in use, or while being prepared for use. As was said by Adams, J., 
in McCluer vs. Insurance Co., infra, the words “contained in” are 
in cases of this kind synonymous with the word “kept,” and yet it 
would hardly be maintained that a plaintiff who had signed an ap- 
plication, in which he had said that he kept his carriage in his barn, 
would be deprived of the benefits of the policy merely because at 
the moment he obtained the policy it was standing at the door of 
the insurer’s office, and was there consumed by fire. To the same 
effect is the great current of authority: McCluer vs. Insurance Co., 
43 Iowa, 349; Peterson vs. Insurance Co., 24 Iowa, 494; Noyes vs. 
Insurance Co., 64 Wis., 415; Longueville vs. Assurance Co., 51 Iowa, 
553; Railroad Co. vs. Insurance Co., 7 Gray, 64; Holbrook vs. In- 
surance Co., 25 Minn., 229; Mills vs. Insurance Co., 37 Iowa, 400; 
Lyons vs. Insurance Co., 14 R. I., 109; and 1 Wood, Ins., 115 et 
seq. There is no error in the judgment complained of, and it must 
be affirmed. 


SUPREME JUDICIAL COURT OF MAINE. 


MAINE BENEFIT ASS’N 
vs. 


PARKS.* 


The insured stated in her application that she was then in good health and 
that she usually had good health. 

Held, That whether the statements were warranties or representations, their 
untruth would avoid the policy. The insured, aged about twenty-four, 
had three children, one about six months old at time of application, March 
Ist 1888 She was sick of typhoid fever in January, 1888, from which she 
got up in March following. On May 12, her physician found her weak 
and sick with consumption, from which she died in July following. 

Held, That the facts would not sustain a finding by the jury that she was in 
os health at the date of application and had usually been in good 

ealth prior thereto. 


Held, That the complainants were entitled to have the policy canceled. 


Gerorce C. & Cuartes E. Wina, fur Complainan’. 
D. J. McGutucunpy, for Defendant. 


* Decision rendered, December 10, 1888. 
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Peters, C. J. 

The complainants, by this bill, seek to have canceled a life-insur- 
ance policy, issued by them to Alice J. Parks for the benefit of her 
husband. It is claimed that the policy was wrongfully obtained or 
improvidentially issued. She has died since this proceeding was 
instituted. The policy being for the benefit of the husband, the 
bill may be continued against him as her survivor. The ground 
upon which the bill seeks a cancellation of the policy is that she 
falsely stated in her application that she was at that date in good 
health, and that she had usually had good health. She declares at 
the close of her application, which is made a part of the policy, that 
she warrants all her statements, in general and particular, to be 
true, to her best knowledge and belief, and that any untrue or 
fraudulent statement or concealment of facts by her shall forfeit and 
cancel all rights to any benefit under the policy. The questions of 
fact, whether she hal good health when insured, and whether she 
usually had good health, were submitted to a jury, which found in 
her favor. The motion is, by the complainants, not only to set the 
verdict aside, but that the court, notwithstanding the verdict, shall 
declare the policy to be void. The judge has reported the evidence 
on this motion to the full court, for its decision of the question 
presented. 

Possibly a question exists as to whether her answers in the ap- 
plication are warranties or representations, and nice distinctions 
may be found in the decided cases between the two kinds of con- 
tract. But that is immaterial here, as in either case the policy 
should be declared void if the statements were untrue. It matters 
not whether they were warranted to be true, or merely represented 
to be true, if in fact untrue: Campbell vs. Insurance Co., 98 Mass., 
381; 2 Pars. Cont., cited infra, and cases. The insured was about 
twenty-four years old, and had three children, one about six 
months old; when her application was made. She was confined by 
the birth of her infant in November, 1887, and was sick of typhoid 
fever in January, 1888, from which she got up some time in March 
afterwards. Her application is dated March 1, 1888; she was ex- 
amined by the medical agent of the company on April 18th, and 
her application was approved by the company on April 22d. On 
May 12, 1888, her physician was called, who found her weak, with 
a cough, and sick with consumption, from which disease she died 
on the 21st of July afterwards. The complainants contend that 
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she was sick of incipient consumption as early as when her applica- 
tion was tendered to the company, and that she never really recov- 
ered from the effects of the fever with which she was afflicted at 
the beginning of the year. These positions are denied by the 
other side. 

The usual question arises as to what is good health, and, as we 
find no statement of the law on the question more satisfactory 
than that of Prof. Parsons, summarized from the authorities, we 
quote from it, as expressive of our views on the subject: “The 
health of the body required to make the policy attach does not 
mean perfect and absolute health; for it may be supposed that this 
is seldom to be found among men. ‘We are all born,’ said Lord 
Mansfield, ‘ with the seeds of mortality in us.’ Nor can there be 
any other definition or rule as to this requirement of good health 
than that it should mean that which would ordinarily and reason- 
ably be regarded as good health. Nor should we be helped by 
saying that this good health must exclude all disorders or infirmi- 
ties which might possibly shorten life; for, as has been well said 
in an instructive English case, that may be said of every disorder 
or infirmity. [Watson vs. Mainwaring, 4 Taunt., 763.] But it 
must obviously be very difficult to determine questicns like these by 
any general rule. And it is the usual practice of courts to leave 
these questions to thejury:” 2 Pars. Cont. (7th Ed.), *466. Courts 
and juries usually, and we think properly, construe these questions 
and answers quite liberally in favor of the answerer, and quite 
strictly against the insurers, unless there be a reasonable suspicion 
of fraud. The good faith of the answers should be perfect. "he 
presence of it goes very far to protect a policy, while a want of it 
would be an element of great power in the defense. There is ob- 
viously a close line between incipient disease, disease in its first 
stages, and merely a bodily condition which is susceptible to the 
contraction of disease. A weak person may be well, and a strong 
person sick; and, of course, a person may have a disease upon him 
without knowing it. The complainants contend that, whether the 
insured knew or appreciated the fact or not, there was an unbroken 
connection between the fever and the consumption, one running 
into the other, the effect of which caused death, and that it was 
impossible that she was in good health when insured. We are so 
strongly impressed that the jury have committed error in their 
findings, that we think the verdict should be set aside, and the 
case decided without committing it to a jury again. It would, to 
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our minds, be flagrant injustice to other policy-holders, on the facts 
presented, and evidently no other material facts are obtainable, to 
allow this policy to stand: Larrabee vs. Grant, 70 Me., 79. We 
think the bill should be sustained, without costs, the policy an- 
nulled, and all premiums received be returned. Decree accordingly. 
Walton, Danforth, Virgin, Emery, and Haskell, J. J., concurred. 


SUPREME COURT OF WISCONSIN. 


ANDRUS er at. 
Us, 


HOME INS. CO.* 


The Wisconsin statute provides that a compulsory reference may be ordered 
where the trial of the issues would involve the examination of a long 
account. 


Held, That the necessity of examining a long list of items in order to ascertain 
the amount of loss on an insurance policy is not such an examination of 
a long account as will justify a compulsory reference. 


H. W. Cuynowern, for Appellant. 
Luss & Warr, for Appellee. 
Corr, C. J. 

Was the court below right in refusing to order a compulsory ref- 
erence in this case? The action is upon a policy of insurance upon 
a stock of drugs, paints, oils, medicines, stationery, books, wall- 
paper, and such other merchandise as is usually kept in a retail 
country drug store. ‘The stock was wholly destroyed by fire within 
the life of the policy. The motion for the reference was founded 
upon affidavits which tended to show that it will be necessary to 
examine bills of sale, inventories, or accounts consisting of 1,200 or 
1,500 items, to ascertain the amount of the loss of the assured. 
Does such a case come within the statute authorizing the court, 
without the consent of the parties, to direct a reference on the 
ground that the trial of the issue requires the examination of a long 
account on either side, within the meaning of section 2,864? It 


* Decision rendered, March 12, 1889. 
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seems to us it does not. Though the examination of numerous 
items may be necessary to ascertain the amount of damage, yet 
that does not involve directly the examination of a long account. 
The value of the property destroyed is only collaterally involved as 
affecting the measure of damages: Stacy vs. Railway Company, 72 
Wis., 331. That case was an action for the negligent burning of 
the plaintiff's property. It was claimed the trial of the issues 
would involve the examination of a long account, and that a com- 
pulsory reference could be ordered. But the court overruled this 
position, holding that the value of the merchandise, lumber, and 
other property burned was only collaterally involved. Substantially 
the same ruling was made in Camp vs. Ingersoll (86 N. Y., 433), 
which was an action upon an award for the failure of the defendants 
to deliver certain stock; and it was insisted that to ascertain the 
value of the stock, the examination of a long account would be nec- 
essary. But the court says: “Though the examination of numer- 
ous items of damage may be involved, they do not constitute an ac- 
count, technically and properly speaking, between the parties.” An 
account implies dealings and transactions between the parties, and 
where the action is based upon such an account, which has to be 
examined and investigated in order to settle the rights of the par- 
ties, a reference can be made. But it is where the action is based 
upon the account itself, that a compulsory reference can be made. 
But it does not follow, because a variety of items has to be exam- 
ined to ascertain the amount of damage recoverable, that the same 
rule obtains. There the examination of the account is merely an 
incidental matter, not the main issue in the cause. We therefore 
hold that the inquiry as to the list of articles or items destroyed by 
the fire, though it may be necessary and proper to determine the 
amount of loss or the damage recoverable on the policy, still, in a 
legal sense. does not require the examination of a long account, as 
wuere the action is upon the account itself, which is the real subject 
of investigation. ‘This view of the law is sustained by the weight 
of authority is New York, where the question has arisen. In Un- 
termyer vs. Beinhauer (105 N. Y., 521), the action was to recover 
damages for the breach of a building contract. The court held 
that neither the fact of the bill of particulars furnished by the 
plaintiff, nor the counter-claim in the answer, which required the 
examination of a long account, made the action a proper one for a 
compulsory reference. The court says: “These items of damages 
did not constitute an account. It has repeatedly been held that 





1889} Andrus et al. vs. Home Ins. Co. 635 


where there is no account between the parties, in the ordinary ac- 
ceptation of the term, the cause cannot be referred, although there 
may be many items of damage. This rule has been applied in ac- 
tions on policies of insurance where there are many items of loss.” 
The cases of Freeman vs. Insurance Co., 13 Abb. Pr., 124; Ryan vs. 
Insurance Co., 50 How. Pr., 321; 66 N. Y., 628,—may be somewhat 
in conflict with this rule, but we think the law is correctly stated 
in Camp vs. Ingersoll, and Untermyer vs. Beinhauer, supra. See 
also, Keep vs. Keep, 58 How. Pr., 139; Dane vs. Insurance Co., 21 
Hun, 259; Bell vs. Mayor, ete., 11 Hun., 511. In Littlejohn vs. Re- 
gents (71 Wis., 437) the court went as far as it has gone in any 
case to sustain a reference. The action was to recover the balance 
due on a building contract, and for extra work and materials. 
The court held the issues might be referred, as the question 
what was due the plaintiff on the contract and for extra work and 
materials involved an accounting, which was the main issue. The 
cases of Dane Co. vs. Dunning (20 Wis, 210) and Cairns vs. 
O’Bieness (40 Wis., 469) are clearly distinguishable from the case 
before us. In those cases it would beabsolutely necessary to exam- 
ine the treasurer’s accounts to ascertain the amount of the defi- 
ciency, and to determine the extent of the liability of the sureties 
upon the official bond. In both cases the examination of the treas- 
urer’s account was a matter directly involved in the issue. But 
these decisions cannot apply here, where the issue is as to the 
amount and value of the merchandise destroyed by the fire. If a 
compulsory reference could be ordered in this cause, of course, it 
could be ordered in every action ona policy of insurance, where 
there were many items of loss. But, as we have said, the examina- 
tion of the accounts or bills of sale is an incidental inquiry merely, 
to determine the amount of damages recoverable on the policy. 
We therefore think the reference was properly denied. The order 
refusing the reference is aftirmed. 





SUPREME COURT OF KANSAS. ° 


KAW LIFE ASS’N er at. 
vs, 


LEMKE.* 


The bond required to be given under the provisions of chapter 131 of the Laws 
of 1885, ‘‘An act providing for the organization and control of mutual life 
associations in this state,” is an official bond, and the obligation of t e 
same does not extend beyond the official year for which it was given, or 
the term of the officers who give it. 


Warner, Deane & Hacerman, for Plaintiffs in Error. 

L. B. & S. E. Wueat, for Defendant in Error. 

JOHNSTON, J. 

Two of the grounds upon which this application for a rehearing 
is based depend upon written and oral testimony which was offered 
on the trial. Upon a re-examination of the record it is found that 
these questions are not before the court, and cannot be considered, 
for the reason that it does not appear that all of the testimony is 
included in the record. 

The third ground is based upon what is apparent upon the face 
of the pleadings, and was not before considered, but is now pressed 
upon our attention. It is that the bond upon which the action was 
brought is the obligation of the officers, and not of the corporation 
for which they were acting. Itis contended that the bond required 
by the statute, and the one that was given, is an official bond, and 
only continued in force during the term of office, and that, as it 
appears upon the face of the bond that the terms of office expired on 
June 8, 1885, an] as the insured did not die until the following 
October, no liability arises on the bond. It appears from the plead- 
ings that the Kaw Life Association was in existence prior to the 
enactment of the statute providing for the organization and ccntrol 


of mutual life insurance companies, which was approved March 7, 








* Decision rendered, February 9, 1889, 
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1885, (chapter 131, Laws 1885). By the terms of that act it was 
made applicable to such associations or corporations as were already 
organized and admitted into the state to transact life or accident 
business on the assessment plan. Following the requirements 
of the act, the officers of this association filed a bond in the sum of 
$50,000, executed by themselves and sureties, with the superin- 
tendent of insurance, on April 25, 1885. Upon the face of the bond 
it is shown that the officers were elected annually, and that the 
official year of the association ended on July 8th. The petition 
shows that the decease of Lemke occurred October, 5, 1885, about 
three months after the expiration of the official year within which 
the bond was given. It will be conceded that if the bond is an 
official and an annual one, the obligors are only bound for the 
defaults that occurred during the year for which the bond was 
given. The eontract of a surety is favorably regarded by the law, 
and even in eases where the officer is authorized to hold over his 
term, and until his successor is elected and qualified, the liability 
on the official bond is not extended beyond the duration of the 
term. When an officer is chosen for a term of limited duration, 
and a bond for the faithful performance of duties is given, the pre- 
sumption is that the obligors or sureties only contract for the 
faithfulness of the officer during that time, and the obligation of 
the sureties is not extended by the mere fact that such officer is re- 
elected, or for any reason holds over the term: Riddel vs. School 
Dist., 15 Kan., 168; Monger vs. Commissioners, 22 Kan., 318; Johns 
vs. Hastings, id., 464; Commissioners vs. Lawrence, 23 Kan., 283; 
Welch vs. Seymour, 28 Conn., 387; Mayor vs. Horn, 2 Har. (Del.), 
190; C:ty Council vs. Hughes, 65 Ala., 201; Chelmsford vs. Dema- 
rest, 7 Gray, 1; Rany vs. Governor, 4 Blackf., 2; Wappelilo vs. 
Bigham, 10 Iowa, 39; Murfree, Off. Bonds, § 620 et seq. 

Whether the bond in the present case is an official bond limited 
in duration to the term of the officer is to be gathered from the 
language employed in the instrument, and the statutes under which 
it was given. The first two sections of the act under which the 
bond was given provide for the incorporation of mutual life insur- 
ance associations; and section 3 provides that the persons named 
in the articles of incorporation shall be the directors for the first 
year, and they are to complete their organization by electing a 
president and vice-president from among their number, and a sec- 
retary and treasurer. The directors and officers are required to be 
elected annually. And section 4 provides that after each annual 
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election the directors are to take their oaths of office, and forward 
the same, together with the names of the officers elected by them, 
to the superintendent of insurance, to be filed in his office. Prc- 
vision is made in section 5 for the giving of the bond, in the follow- 
ing manner: “The officers of each such association having custody 
of the papers or funds thereof shall enter into bonds, to the state of 
Kansas, for the benefit of the party interested, in the sum of $50,000, 
with three or more sureties, to be approved by the superintendent 
of insurance, conditioned for the faithful accounting for, and proper 
payment and disbursement to the legitimate purposes of the asso- 
ciation, of all the moneys thereof which come into their hands, and 
for the faithful performance of all contracts made with its certificate 
or policy-holders. Said bond shall be examined as to its sufficiency 
by the superintendent of insurance, and shall be renewed whenever 
he shall require, and with his approval indorsed thereon shall be 
filed with the treasurer of state.” 

‘The bond sued on substantially corresponds with the provisions 
of the statute. It purports to be given by the officers as principals, 
and the others as sureties, and it recites that the year for which the 
officers were elected expires on July 8, 1885. Although the statute 
is somewhat ambiguous, it requires, in terms, that the bord shall 
be given by the officers having the custody of the papers, and the 
condition is that these officers will faithfully account for and dis- 
burse the money coming into their hands to the legitimate purposes 
of the association. They further promise a “ faithful performance 
of all contracts made with its certificate or policy-holders.” It is 
quite clear from the language used that the bond required and the 
one given is an official, and not a corporation, bond. The promise 
is made for the officers, and not for the association. It is that they 
will faithfully perform what is required of them during their in- 
cumbency of the offices to which they were chosen. There is no 
provision that the company shall make or furnish a bond, as is pro- 
vided in other cases where companies or corporations are required 
to give a bond. These insurance companies are organized on the 
mutual plan, and derive their funds from the assessments made 
upon their members when a death occurs. The assessments are to 
be made, and the moneys thereby obtained are to be disbursed, by 
the officers “ having custody of the papers or funds” of the associa- 
tion. The legislature has. seen fit to require a bond from these 
officers for a faithful performance of their duty under the law, and 
the contracts made with the members, instead of requiring a bond 
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to be given by the association, and thus holding all the members 
liable for the defaults of those in office. Some doubt is thrown on 
the construction of the statute by providing in addition for the 
faithful performance of the contracts made with the certificate or 
policy-holders; but as the bond is given by the officers, anda the 
promise is made for them, the manifest meaning is that they were 
to faithfully perform the contracts of the association while they 
were intrusted with the control of its business,—that is, during 
their terms of office. At each annual meeting officers are chosen 
who are required to give a bond; and it would be an unreasonable 
interpretation which would require officers to be responsible for the 
derelictions or defaults of those who succeed them. Taking the 
provisions of the act together, the reasonable construction is that 
the officers will faithfully discharge their duties, and perform the 
contracts of the association, during the term for which they were 
elected. In this way a bond is annually furnished, and a renewal 
may be réquired within the year whenever the superintendent of 
insurance, upon examination of its sufficiency, determines that a 
new bond is required. With a careful supervision by the superin- 
tendent of insurance, the official bond, annually furnished, and re- 
newed whenever it is found to be insufficient, affords protection to 
the policy-holders. 

It follows from what has been said and the authorities cited that 
the bond upon which the action was brought is limited in its dura- 
tion to the duration of the term of the officers who gave it, und that 
it does not cover the liability in favor of the defendant in error, 
which did not arise for several months after the expiration of the 
official year for which the bond was given. 

The ruling of the district court refusing to vacate or set aside 
the judgment must therefore be reversed, and the cause remanded, 
with the direction to vacate the judgment rendered against the 
plaintiffs in error, who are obligors upon the bond. The judgment. 
against the association should stand. All the justices concurring. 





Report of Decisions. 


SUPREME COURT OF MICHIGAN. 


ns. 


MERCHANTS, MANUFACTURERS AND 
CITIZENS’ MUT. FIRE INS. CO.* 


Mutual companies in Michigan being prohibited from doing business in more 
than three counties, a policy issued outside of the three counties named 
in the charter is void. 


Failure to disclaim liability until after suit is brought, together with a prom- 
ise to pay and an asse-sment for the payment, constitute a waiver of 
other insurance. 


Wituum E. Grove (W. H. Haaazrry, of counsel), for Appellant. 
Arruur J. Eppy, for Appellee. 
SHerwoop, C. J. 

This action is upon a policy of insurance issued by the defendant 
company, March 27, 1885, to one Samuel J. Lewis, for one year, 
upon the property mentioned in the policy. Plaintiff is assignee of 
the policy. The company received as cash premiums when the pol- 
icy was taken out $100, which it still retains. On July 24, 1885, the 
insured property was destroyed by fire. Immediately after the fire, 
Lewis forwarded to the company statement of all insurance upon 
the property, and of the loss to the company; and, it being in- 
formed, the company forwarded to him blanks upon which to make 
the statement more in detail of the insurance and loss, and the 
president of the company came on to adjust the loss. The state- 
ment and proofs of loss were completely made August 3, 1885. It 
would appear from the testimony that the defendant did not at any 
time disclaim its liability, or claim any defense to the plaintiff's 
claim before the assignment to him, and not until after the com- 
mencement of this suit, but, on the contrary, it promised to pay the 
same. After the proofs of loss were made, the board of directors 
ordered an assessment for the purpose of paying it, and both the 
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secretary and treasurer of the company wrote the plaintiff, promis- 
ing payment. The foregoing facts were not very much disputed, 
and it is claimed by plaintiff that they constitute a waiver of any 
defense arising from breach of warranty for double insurance, which 
is claimed on the part of defendant, and besides this the defendant 
claims that the company had no power to issue the policy, and has 
no power to assess policy-holders for its payment, and that the 
settlement and adjustment of the amount of plaintiff's claim to be 
paid, contained in the statement of loss, was entirely unauthorized; 
that by the rules of the company only the directors could adjust 
and settle a claim of the amount of that made under plaintiff's pol- 
icy. On the trial at the circuit the plaintiff obtained a verdict for 
$2,364.76. The defendant complains, and asks a review. 

I have no doubt but that there was evidence sufficient tending to 
show, in the action taken by the company, a waiver of all its de- 
fenses, excepting that of power and authority to make the contract 
of insurance with Lewis, and that upon the other points the case was 
properly submitted to the jury, whose verdict is against the defend- 
ant. The defendant became incorporated August 31, 1881, under 
the law of 1873, and the amendments thereof. See How. St., 1085. 
The following prohibition is contained in section 3 of the act (sec- 
tion 4249), viz.: “No company organized under this act shall do any 
business, or take any risks, or make any insurance, in more than 
three counties in this state, which counties shall be contiguous, and 
named and set forth in their charter,” etc. After the statute of 
1883 went into effect, defendant disposed of all its policies, except 
manufacturing risks; and, after amending its articles of association 
to conform to its change of business thus made, commenced doing 
business outside of the three counties named, and it was while it 
was doing business outside that it took the policy in Genesee 
county under which the plaintiff claims. We held, in Skinner vs. 
Wilhelm, the law of 1883 unconstitutional. This of course left the 
business done outside of the three counties within the prohibition 
of the general statute above referred to, and left the company with- 
out any authority whatever to make the one sued upon in this case. 
There is plausibility in what was said by the learned circuit judge 
upon this point; but the law as well as the justice of the case be- 
tween these parties lies just beyond and requires us to hold that a 
contract made without authority, either by an individual or by a 
corporation, must be held void. The judgment must be reversed, 


and a new trial will not be allowed. 
Vou. XVIIT.—41. 
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SUPREME COURT OF CALIFORNIA. 


FISCHER 
vs. 
TRAVELERS INS. CO.* 


An accident policy provided that it should not be liable if the death or injury 
was caused by ‘‘intentional injuries inflicted by the insured or any other 
person. 


Held, That no recovery can be had in case of death, where insured was. 
intentionally shot by another without provocation. 


J. S. Watuis and Lame & Jounston, for Appellant. 
J. H. Campsert and F. H. Howarp, fo: Respondent. 
Foors, C. 

This action was brought by the plaintiff to recover on what is. 
ordinarily denominated an “accident insurance policy.” According 
to the facts set out in the complaint, the insured, who was the hus- 
band of the plaintiff, “ while peaceably, lawfully, and quietly engaged 
in his ordinary business as butcher, in his office at Mountain View, 
in said county of Santa Clara,” was shot through the body with a. 
pistol, without provocation, by one George Langley, from which 
shot and wound thereby inflicted alone, Fischer, the insured, died 
in a few hours. The complaint was demurred to as not stating a 
cause of action, the demurrer was sustained, and, the plaintiff de- 
clining to amend, a final judgment was given for the defendant, 
from which this appeal is taken. It is provided in the policy in- 
volved in this controversy, among other things, that the company 
issuing the policy shall not be responsible thereon, if the death or 
injury for which indemnity is sought “may have been caused by 
* * * intentional injuries inflicted by the insured or any other per- 
son.” It is evident that the injuries inflicted in this instance, caus- 
ing the death of the insured, were not inflicted by himself; but, 
according to the facts set out in the complaint, were caused by the 


* Decision rendered, October 23, 1888. 
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act of one George Langley, without provocation. We do not agree 
with counsel that the proviso refers to killing in some brawl which 
the insured draws upon himself, or intentionally engages in. We 
think it clear that the word “intentional” refers to intention on the 
part of the person inflicting the jury, and on his part only. It is 
not distinctly alleged that there was such intention here, and it 
might be a question whether or not the rule as to construing plead- 
ings against the pleader would cover the defect. But the counsel 
for the appellant does not press this point, but has argued the case 
upon the assumption that the complaint charges an intentional kill- 
ing. If it does, the demurrer was properly sustained. We there- 
fore advise that the judgment be affirmed. 

We concur: Belcher, C. C.; Hayne, C. 

Per Curiam. 


For the reasons given in the foregoing opinion the judgment is 
affirmed. 





Report of Decisions. 


LOWER COURT DECISIONS. 


SURRENDER AND CANCELLATION OF POLICIES. 


Supreme Court of New York, General Term, Third Department. 


CROWN POINT IRON COMPANY, Respondent. 
v8. 


ETNA INS. CO., Appellant.* 


Policies were sent to the agent with a request for cancellation. A part of the 
policies had been procured by the agent from the agent of another com- 
pany and were forwarded by him to such agent. The fire occurred on the 
following day, and the first agent with knowledge of the fact at the re- 
quest of the insured returned his policies, but afterwards received them 
back, and at his request the second agent also returned his policies with- 
out knowledge of the fact. 


Held, That the cancellation was complete and the delivery wrongful. The 
return of unearned premium was not essential to a complete cancellation 
at the request of the insured. 


This is an action on a policy of fire insurance. The sole question 
is whether, before the fire, the plaintiff, the insured, had, by its own 
voluntary and intentional act, surrendered up to defendant and had 
thus canceled the policy. 

This policy, with eleven other policies in other companies (five of 
which are involved in litigations similar to the present), was upon 
charcoal of the plaintiff. One Page at Crown Point was defendant’s 
agent. As such he had issued the policy in question. He had au- 
thority to accept policies of insurance for cancellation and to ter- 
minate. insurance at the request of the insured in accordance with 
the terms of their policies. Plaintiff's policy contained this clause: 
“This insurance may be terminated at any time at the request of 
the assured; in which case the company shall retain only the cus- 
tomary short rates for the time the policy has been in force.” 

Mr. Inman was the general manager of plaintiff and of another 
company and lived at Plattsburgh. Mr. Reed had for three or four 
“* Decision rendered, July, 1889. 
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years been assistant general manager and had charge of certain 
matters at Crown Point. Mr. Inman looked after the matter of in- 
surance. Inman and Reed having previously visited the mines, 
had learned that the stock of charcoal was greatly reduced. 

About the 25th or 26th of July, 1886, Reed informed Inman that 
they had more insurance than they had coal. Inman then told him 
that if the companies would cancel them pro rata he would cancel 
them all. If not they felt obligated to cancel some; Reed telling 
him that they had $12,000 to $15,000 insurance and there was not 
half that amount of charcoal. According to the testimony of one 
witness, Inman directed Reed to return for cancellation all the poli- 
cies on charcoal. The referee finds that Inman directed Reed to 
cancel some of them. 

In pursuance of that direction and under such authority as he 
possessed, Reed on the 28th day of July wrote a letter to Page. 
The letter was written on paper bearing the name of the plaintiff and 
of its several officers; among them Reed himself as assistant general 
manager. The letter is as follows, omitting the caption just men- 
tioned: 


CROWN POINT, July 28th, 1886. 
GEORGE PaGeE, Agent, 

Dear Sir :—Herewith I send you insurance policies on charcoal for cancella- 
tion. Our stock is nearly used up. We should be allowed for the unexpired 
time pro rata on amount paid. The following are the policies: 

(Here follow the names and amounts, ete., of the nine policies including 
the tna.) Please attend to it at once. 

Yours, &c., H. L. REED, Ass’t Gen. Manager. 


Reed enclosed the policies in the envelope with the letter and 
sent the package to Page at Crown Point. It should be mentioned 
here that although Page was not the agent of the companies other 
than the Aitna, yet the policies had been received through him from 
Little, the agent at Glens Falls, of those companies, and that Page 
had, as insurance broker and agent of plaintiff, procured the other 
eight policies. 

It is to be noticed also, that on returning these nine policies there 
still remained three policies on the charcoal, viz: in the American 
Central Company, the Orient Company, and the Star Company, in 
the total amount of $2,833.34. The total amount before returning 
the policies was $14,000. 

Page received the letter and the nine policies July 29th, at 1:30 
p. m., and took out and retained the Aitna policy; making at that 
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time so far as appears, no reply to the plaintiff. Page had author- 
ity from the Aitna to cancel policies. 

On the evening of July 29, at 10:30, the charcoal was destroyed 
by fire. The next morning, the 30th, between 8 and 9 o’clock, Reed 
called on Page, both of them having knowledge of the fire, to ob- 
tain a return of the policies. On the 31st day of July Page returned 
the tna policy to Reed. 

On the next day, or the second thereafter, Page saw Reed at 
plaintiff's office and requested him to return the Aitna policy. 
Reed did so. Page thereupon entered on his register the word 
“canceled” opposite the entry of this policy and returned the pol- 
icy to the company, defendant, with his next monthly report. 

On the second of September, 1886, Page gave his check of $24 to 
Reed for the annual premium payable on return of the policy. 
Reed kept the check till October 5th, when he returned it to Page 
with a letter declining to accept it. 

These are the material facts as to the Aitna policy. But it may 
be convenient to state the additional facts affecting the other five 
policies. 

On receiving the nine policies Page wrote to Little a letter July 
29th, as follows: 

Crown Pont, N. Y., July 29th, 1886. 
M. B. Litttz, Esq., 

DEAR Sr :—I enclose the following policies for cancellation as the stock of 
charcoal is used up. (Here follow the names and amounts of the eight poli- 
cies.) Make the rebate as high as youcan. Please make out a bill stating 
the amount that you can allow on each policy for me to show Mr. Reed as 
agent of the Crown Point Company. 

Yours, &c., GEORGE PaGgE. 

This letter, containing the eight policies, was mailed by Page to 
Little that afternoon. 

On the next morning, the 30th, between 8 and 9 o’clock, Page, 
having then been notified by Reed of the fire, at his request, tele- 
graphed to Little to return all policies sent him the night before, 

It is Little’s impression that about 9 o’clock in the evening of 
the 29th, he went to the post office at Glens Falls; opened his 
drawer there, saw the package sent by Page; opened it and saw the 
policies, replaced it in the drawer and went home. About 9 o’clock 
on the morning of the 30th, he took the package from the post of- 
fice to his own office; real the letter of Page and laid it with other 
letters to be answered. About an hour or two after that he received 
Page’s telegram. He then took the eight policies, enclosed them 
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with the telegram (to save the trouble of writing a letter), and sent 
them by mail to Page, who received them July 31st, and delivered 
them with the Atna policy to Reed. 

Little had authority to cancel policies of these companies. At the 
time when he received the telegram and sent the policies back to 
Page, Little had no knowledge of the fire. 

The other five policies have clauses relative to cancellation similar 
to that of the Aitna above stated. The loss by fire on the charcoal 
proved to be over $4,600. 

After the fire, Page notified the Aitna of the loss, and in the 
proofs stated that the loss was $2,000. 

This action, and the actions against five other companies whose 
policies were among the eight sent by Page to Little, as above 
stated, were referred to a referee who reported in favor of the plaint- 
iff. From this report the several defendants appeal. 


A. H. Sawyer, for Appellant. 
R. L. Hann, for Respondent. 


Learneb, P. J. 
It is evident that the examination by Inman and Reed satisfied 


them that the plaintiff had more insurance than was needed on the 
charcoal, and made Inman decide to reduce it largely or to give it 
up altogether. The total amount was $14,000 and there is some 
indication that about $3,000 was considered to be sufficient. Cer- 
tainly Inman testifies that they had to cancel some, and would can- 
cel all, if they could do so on a full pro rata return. We cannot 
see then why Reed’s act was not fully authorized, even without refer- 
ence to such authority as he may have had to act himself. He did 
not return all the policies. There were twelve and he returned 
nine. Inman does not state that he gave any direction how many 
should be canceled. It must therefore have been left to Reed’s 
judgment, who with Inman had examined the amount of charcoal 
remaining, and there is nothing in Inman’s testimony which indi- 
cates that if a part only of the policies were to be canceled, this 
must be done on a full pro rata return. In saying this we do not 
mean to imply that Reed’s act would not have been binding on the 
plaintiff, even if he had returned all the policies in his letter to 
Page. He had been held out to the world as assistant general 
manager. He had procured policies for the plaintiff. He had gen- 
eral charge of business in the absence of Inman; and though it may 
have been in the power of Inman to direct Reed as to what insurance 
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to procure, yet the evidence shows that the business, as to the 
insurance companies, was Gone by Reed. 

Taking then Reed’s acts as the acts of the the plaintiff in this re- 
spect, we come to his letter to Page. “I send you insurance poli- 
cies on charcoal for cancellation. Our stock is nearly used up.” 
Here we have a direct request that the policies be canceled with the 
reason therefor, viz.: that the plaintiff had not as much property 
us the insurance. They therefore wished to save something of the 
premium which they had paid. This was then a request for some- 
thing which would benefit the plaintiff. The next sentence is not a 
condition of the surrender, but is an asking for good terms: “ We 
should be allowed for the unexpired time pro rata on amount paid.” 
That is, the plaintiff thinks it should be allowed pro rata. It ap- 
pears that on canceling policies there is sometimes allowed a “ short 
rate” and sometimes a “ratable proportion.” By the condition in 
defendant’s policy when the insurance is terminated at the request 
of the insured, the company retains short rates for the time the 
policy has been in force. When by the company, it refunds rata- 
bly. The meaning seems to be that if the insured terminates the 
policy he pays for the time he has been insured at the rate a policy 
is issued for that short time. The plaintiff only desired to pay pro 
rata. Still that was not made a condition of the surrender. That 
had been decided upon by plaintiff and the decision acted upon by 
Reed in sending the policies. 

Aside from the condition in these policies it is provided by Sec- 
tion 3, Chapter 110, Laws of 1880, that any insurance company shall 
at the request of the insured cancel any policy “and shall return 
to said party or his legal representatives the amount of premium 
paid less the customary short rate premium for the expired time.” 
Therefore on thus surrendering the policies with the request for 
cancellation, the plaintiff, if payment was refused, would have a 
right of action for the premium paid less the short rate for expired 
time. The plaintiff hoped that the defendant would do better than 
this. But the surrender of the Aitna policy was complete. Noth- 
ing remained to be done by plaintiff. The defendant owed the 
plaintiff the amount provided by statute and might voluntarily pay 
more. But whether the defendant paid that or not, the plaintiff 
had done in respect to the Aitna company all that was needed. It 
had given up its policy to a person authorized to cancel and had re- 
quested cancellation. The policy was no longer in plaintiffs pos- 
session: Train vs. Holland Purchase Ins. Co., 62 N. Y., 598. 
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The plaintiff urges that in order to effect a cancellation the insur- 
ance company must accept the policy and perhaps must repay the 
premium. But this cannot be so. The plaintiff had paid the pre- 
mium. In consideration of that payment the defendant had agreed 
to insure plaintiff for a certain time. Can it be that plaintiff could 
not, by some means or other, give up and surrender the benefit it 
had thus paid for? Suppose after a person had obtained his policy 
he should be satisfied that the company was insolvent, could he 
not give up or release this policy, so as to be able to procure one 
from a solvent company? Or could the company, by refusing to 
accept his surrender prevent his obtaining better insurance? Cer- 
tainly not. Whether the company without some condition in the 
policy or some statute would be obliged to return anything is a 
different question. 

The plaintiff cites cases in which it has been held that if an in- 
surance company would cancel a policy they must not only give 
notice but must return the premium or some proper part: Grif- 
fey vs. N. Y. Central Insurance Company, 100 N. Y., 417. But the 
position of the company in that case is very different. It had bound 
itself to do certain acts for the insured, and had received the con- 
sideration. It could not relieve itself from the liability only by 
actually refunding the amount provided for, and not by promising 
to do so. If it desired to take away something from the insured 
must perform the condition. But the insured may give up what he 
possesses even if the insurance company never pays back what it 
owes him therefor. 

We think then that the plaintiff had effectually surrendered the 
Etna policy on its receipt by Page, who had authority to cancel. 
Hence no subsequent re-delivery by Page to Reed after the fire and 
with knowledge of the fire could make the policy valid. Such re-de- 
livery was a wrongful and fraudulent act towards the defendant. 
They could hardly have thought that it would change the rights of 
the plaintiff and the defendant unless by its canceling what had 
been actually done. There was no liability of the defendant on the 
policy at the time of the fire except to return the proper part of 
the premium; and there can be no recovery in this action against 
the Atna Company. 

The facts as to the other companies are similar. Whether we re- 
gard Page as the agent of plaintiff to send the policies to Little, or 
as Little’s agent to receive them, does not seem to be very material. 
They were on their way in regular course of transmission by plaintiff's 
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order. The referee does not find whether they reached Little 
at 9 o’clock in the evening of the 29th, or in the morning of the 
30th. At any rate between 9 and 10 a. m. of the 30th, Little re- 
ceived the package and read the letter and laid it aside to be an- 
swered. We think that the language of Page’s letter requesting a 
high rebate is not a cendition of the surrender. The surrender was 
absolute. Page, considered as plaintiff's agent (the most favorable 
view for plaintiff), mailed by plaintiff's request the package in the 
afternoon of July 29th, and before the fire. By that act plaint- 
iff parted with control of the policies and did so for the pur- 
pose of obtaining their cancellation. That act was plaintiffs sur- 
render of the policies, because it was the decisive act which put the 
policies intentionally out of plaintiff's possession. And even though 
they did not reach Little until after the fire, the surrender had 
taken effect before: Atlantic Insurance Company vs. Goodall, 35 
N. H., 328. The plaintiff had decided that it wished these policies 
canceled, and it at once did all it reasonably could to effect that 
result. It had the right to treat its act as a surrender of the poli- 
cies; and so had the insurance companies. 

If this be so, then clearly the return of these policies by Little 
to Page could not give them vitality. A fraud was practiced upon 
Little and on the companies through him by asking the return of 
the policies and concealing the fact of the fire. The property which 
they were intended to insure had already been destroyed or par- 
tially destroyed. Even a new policy issued in ignorance of that 
fact would have been invalid; and in any case could have created 
no liability for such previous loss. 

The judgment in favor of the plaintiff-in the above entitled action, 
and the similar judgments in the five other actions against other 
companies, are reversed, new trials granted, referee discharged, 
costs to abide event. 

Landon and Ingalls, JJ., concurred. 





1389. ] Knapp vs. Preferred Mut. Accident Ass'n. 


TOTAL DISABILITY—INCIDENT TO OCCUPATION. 


Supreme Court of New York, General Term, 5th Department. 


JAMES G. KNAPP, Respondent, 


v8. 
PREFERRED MUT. ACCIDENT ASS’N, or New York.* 


A party, insured as a retired gentleman, was temporarily disabled from the 
the use of a hand while using a buzz-saw. 


Held, That this was not a total disability which would prevent him from pur- 
suing any of his accustomed avocations, nor was the injury incident to 
his occupation. 

Appeal from a judgment entered on the verdict of a jury and 
from an order at the circuit, denying defendants motion for a new 
trial; on the minutes of the court. 


Mr. E. C. Arxen, for Appellant. 
Messrs. Tasor & Brarnarp, for Respondent. 
Dwieut, J. 

The action was on a policy of insurance, in the form of a certifi- 
cate of membership of the plaintiff in the defendant association. The 
insurance was against death or total disability resulting from 
“bodily injuries effected through external, violent, and accidental 
means;” payable, in case of death, to the beneficiary named in the 
contract, and in case of disability, to the plaintiff himself. The total 
disability insured against was defined in the following language: 
“If said member shall sustain bodily injuries by means aforesaid, 
which shall, independently of all other causes, immediately and 
wholly disable and prevent him from the prosecution of any and 
every kind of business pertaining to the occupation under which he 
received membership;” and the undertaking was in such case to in- 
demnify the assured against loss of time thereby, in a sum not to ex- 
ceed twenty-five dollars a week for such period of total disability as 
shall immediately follow the accident and injuries as aforesaid, not 
exceeding, etc.” The occupation under which the plaintiff received 

* Decided, June 1889. 
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membership was stated in the contract to be that of “a retired.” 
We may assume that the substantive “ gentleman,” or some equiv- 
alent, was omitted, by clerical error after the adjective “retired” in 
this description. The plaintiff testified, that, at the time he made 
his application for insurance, he had no occupation except to amuse 
himself; that his income was derived from investments; that he had 
a shop at his house, where he spent some leisure moments working 
at different things for his amusement; a steam yacht on Owasco 
Lake, which he ran himself, and a horse and carriage for his own 
driving; that he was a stockholder and director in a wagon manu- 
facturing company, and at times used some of the machinery of the 
wagon shop in connection with his amusements. * 

It was when operating a buzz-saw at the wagon shop that he re- 
ceived the injuries for which he seeks to recover indemnity under 
his certificate or policy of insurance. The injury consisted of a 
bruise and cut on the back of his right hand caused by a blow from a 
stick which he was sawing, being thrown backwards by the saw, the 
wound was severe and painful, the hand required to be carried in a 
sling, and the plaintiff was deprived of its use, to a greater or less 
extent, during the period of some months; for the loss of which time 
he was awarded compensation by the verdict in this action. 

Among the conditions of the contract, besides those already men 
tioned, was the following: “ This certificate shall be wholly void as 
to all accidents occurring in any occupation, profession, or employ- 
ment, or exposure not named, or incident to the occupation under 
which he received membership; by which is apparently intended” 
any occupation, etc., not named in the certificate as that of the in- 
sured, or any exposure not incident to the occupation named. 

Two questions arise upon the facts thus stated, both of which 
seem to have been presented by the motion for a nonsuit, and the 
exceptions to the charge, viz: First, did the injury sustained by the 
plaintiff result from exposure not incident to the plaintiff's occupa- 
tion named in the contract? and second, was the disability in- 
curred, “ total” within the definition of the contract? Both of these 
questions, we think, require to be answered in the negative, and 
therefore, adversely to the plaintiffs claim. 

The undertaking of the defendant as expressed in the contract 
was not to indemnify against pain, suffering, or inconvenience, but 
against loss of time in the prosecution of the occupation under 
which the insured receives the membership; and the injuries must 
be such as to “ wholly disable and prevent him from the prosecution 
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of any and every kind of business pertaining” to such occupation. 
Can it be said that a man with his hand in a sling, and suffering a 
degree of discomfort from a painful wound from that member, is 
wholly disabled and prevented from the prosecution of every kind 
of business pertaining to the condition of a retired gentleman? The 
question is one which does not seem to admit of much discussion, 
but it would be easy to suggest many duties, and even pleasures 
pertaining to the domestic, social, and business relations of a retired 
gentleman, from which he would not be wholly debarred by a dis- 
abled hand. He might still, it would seem, keep an eye on his in- 
vestments, collect and disburse—or re-invest—his income, attend the 
meeting of the boards of directors of which he was a member, super- 
intend repairs and improvements to his property, and, generally, 
devote considerable attention to the care of himself, his family, and 
his estate. 

That the plaintiff was totally disabled and prevented from any and 
every kind of business pertaining to the situation in life which he 
ascribes to himself, seems not to be established by the evidence be- 
fore us. 

But his case seems to us to be even more clearly excluded from the 
provision of the contract | y the answer of the first of the two ques- 
tions above suggested. The work of operating a buzz-saw is pro- 
verbially dangerous ; and is probably not less so when engaged in 
for amusement than when practiced as a business or occupation. 
The dangers are such, as probably to exclude the case of one en- 
gaged in the business from the class of preferred risks. The injury 
sustained by the plaintiff occurred from voluntary exposure to those 
dangers. Can it be said that such exposure was incident to the oc- 
cupation or condition of a retired gentlemen? If not, the contract 
was by its terms void as to the accident resulting therefrom. Upon 
either and both of the grounds considered we think the motion for 
a nonsuit, was well based, and that its denial was error for which a 
new trial must be granted. All concur. Judgment reversed and a 
new trial granted. 
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A policy of insurance taken on the life of the husband in favor of the wife 
vests in the latter a right, which the former cannot destroy or control 
without her consent. And where the company, at the request of the hus- 
band, recalls the policy issued to the wife, and issues a new policy in place: 
thereof, it will not be liable to the beneficiary named in the second policy, 
when he had knowledge of the existence of the prior policy, and the fact 
that the wife of the assured was the beneficiary. Such knowledge on the 
part of the beneficiary in the new policy prevents him from invoking the 
doctrine of estoppel against the company. This case is distinguished 
from that of Pilcher vs. New York Life Ins. Co., 33 Louisiana Annual Re- 
ports, page 322, (1881). 


Henry C. Miter, Esg., for Mrs. Mary S. Putnam. 

W. S. Parxerson, Esq., for Mrs. Amelia M. Putnam et al. 

Bucks, Dinxetspret & Hart, and T. J. Semmes & Lecenpre, for New 
York Life Insurance Co. 

Voorutgs, J. 

Defendant company insured James M. Putnam’s life for the sum 
of $5,000, on the application of, and for the benefit of, his wife, plain- 
tiff in one of these cases. Subsequently the insured, being the 
debtor of his brother, Emmet Putnam, surrendered the policy, 
caused the issuance of a duplicate policy in accordance with the 
application that it be “in all respects similar, and carrying with it 
all the rights, dividends, and surrender value of the old one, except 
in the single alteration of the beneficiary from Mrs. Mary Spearing 
Putnam to Mr. Emmet Putnam.” 

This substitution was made without the consent or knowledge of 
the first beneficiary; and the second beneficiary accepted the altera- 
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tion with full knowledge of the fact that she was the owner of the 
policy; and took the policy as collateral in pledge of an existing 
obligation. 

The question now presented is whether the insurance company 
can be made liable for the payment of the policy to both beneficia- 
ries severally, as if in point of faet that there had been two distinct 
policies of insurance, each for the sum of $5,000, although premiums 
have been claimed and paid only for one policy for a sum of $5,000. 

As to the contract with the first beneficiary, whose rights cannot: 
be affected by the illegal substitution of another beneficiary, the 
company can offer no valid defense. The difficulty is narrowed 
down between the second beneficiary and defendant company. 

Abstraction made of the objection of estoppel, the position of the: 
parties to the substitution is participation in a transaction clearly 
in violation of law. The husband had no right to pledge for his. 
own debt the property of his wife, She cannot bind herself or her 
property, for her husband; a fortiori he cannot pledge her property 
for such purpose: C. C., Arts. 25 (25), 1782 (1775); Rev. Stat., Sec. 
3,739. 

As a consequence, the second beneficiary could acquire no rights. 
of pledge by substitution of his name in the duplicate policy issued. 
“An obligation with an unlawful cause can have no effect:” C. C.,. 
Art. 1893 (1887), 1895 (1889), 1896 (1890). 

The plea of estoppel raised against defendant company is subject. 
to serious objection. In the first place, one is entitled to invoke es- 
toppel only when it is inequitable for the other party to shift posi- 
tion; for, if by reason of the latter’s representations,,act, or conduct, 
the former’s position has been changed or altered to his detriment, 
equity will maintain the statu quo. 

But in this instance nothing of the kind can be invoked. The sec- 
ond beneficiary was already a creditor; his position was not altered 
by the issuance of the duplicate policy. And had it been altered as. 
it might have been bettered by the substitution, the company had 
simply acceded to the wishes of the assured and of his brother to 
make the substitution. The injury would then result, not from the 
fault of defendant company, but from their own deliberate act. 

Secondly, the doctrine of estoppel, which is essentially predicated 
of equity, does not exclude proof of the violation of law. C. C., Art. 
11. “Individuals cannot by their conventions derogate from the. 
force of laws made for the preservatien of public law or good 
morals.” ©. C., Art.12. ‘“ Whatever is done in contravention of 
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prohibitory law is void, although the nullity be not formally directed.” 
It is in fraudem legis for a husband to pledge, for the payment of 
his own debt, the property of his wife. The pledgee, who is, at the 
time of giving in pledge, aware of the fact of such ownership, is nim- 
self in contravention, and he cannot invoke against a co-contractor 
an estoppel, the effect of which would be to sanction such contra- 
vention. 

The case of Pilcher vs. N. Y. Ins. Co. (33 A.) presents the distinc- 
tive feature that the holder of the duplicate policy was a transferree 
in good faith, whose title had been acquired since its issuance. He 
was no party to the instrument itself. He was not, at the time, 
aware of the illegal substitution of beneficiaries; and he had parted 
with his money upon the faith of the policy, issued by defendant 
company for the benetit of the second beneficiary. 

As in this case, the first beneficiary and the legal representatives 
of the second are not parties in the same suit, both having sued 
severally defendant company, there can be, as betweem them, no 
adjustment now of the three last premiums paid by the latter for 
the benefit of the former, however meritorius the claim for indem- 
nity. C.C., Art. 2,134 (2130), 2299 (2278). 

Judgment as prayed for in favor of Mrs. Mary 8. Putnam against 
the N. Y. Insurance Company, and judgment in favor of the N. Y. 
Insurance Company, dismissing suit of Mrs. Amelia M. Putnam et 
al., with cost. 





